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The Hon. Mark Speakman SC, MP
Attorney General and Minister for Justice
Level 15, 52 Martin Place

Sydney NSW 2000

Dear Attorney General,

Section 37(1) of the Coroners Act 2009 (‘the Act’) requires that | provide to you annually, a summary of
all deaths in custody and deaths in a police operation that were reported to a coroner in the previous
year. Inquests are mandatory in such cases but many of those deaths that occurred last year have not
yet been finalised. | have also included a summary of those deaths which were reported in previous
years but only finalised last year.

| attach a hard copy and an electronic copy of the 2020 report.

Section 37(3) requires that you cause a copy of the report to be tabled in each House within 21 days of
receipt.

The deaths in question are defined in Section 23 and include deaths that occur while the deceased
person is in the custody of a police officer or in other lawful custody, or while the person is attempting
to escape. Also included are deaths that occur as a result of police operations, or while the person is in
or temporarily absent from a child detention centre or an adult correctional centre.

As you would appreciate, deaths in prisons have for centuries been recognised as sensitive matters
warranting independent scrutiny. Similarly, deaths occurring as a result of police operations which
include shootings by police officers, shootings of police officers and deaths occurring as a result of a
police pursuit, also attract public and media attention.

The inquest findings referred to are available on the Coroners Court webpage at:
http://www.coroners.justice.nsw.gov.au/Pages/findings.aspx for inquest findings. Please do not
hesitate to contact me if you wish to discuss any of the matters contained in the report or would like
further details of any of the matters referred to.

Yours faithfully,

Y

Magistrate Teresa O’Sullivan
(NSW State Coroner)






Summary of Data in the Report

* A total of 48 deaths subject to Section 23 of the Coroners Act were reported to the NSW
State Coroner in the calendar year, 2020.

* The figure of 48 deaths recorded in 2020 represents a decrease of 10 deaths from the
previous Annual Report for the year 2019 in which 58 deaths were reported.

e 20 of the overall 48 deaths were as a result of natural causes. Natural causes remains as the
highest manner of death (41.6%) of all deaths. Followed by hanging (22.9%) of which 11

deaths were recorded in 2020.

* 4 Aboriginal deaths were recorded in 2020 (8.03%) this figure represents a reduction of 3
deaths from that recorded in 2019.

* The 4 aboriginal deaths all occurred in correctional custody and were all as a result of
natural causes.

* In 2020, the State and Deputy State Coroners completed a total of 45 Section 23 inquests.

¢ Of the 45 inquests conducted, there were 37 findings made by the Coroner, 4 further
matters were referred to the Director of Public Prosecutions following the inquest and 4
matters were suspended by the Coroner after receiving advice that a person had been
charged with the death.

¢ 2 further s.23 deaths reported prior to 2020 (2014 and 2018) were identified by the Coroner
as not being a S. 23 reportable death following receipt and careful consideration of the
coronial brief in those two cases, the inquests for both these matters were dispensed by the
Coroner.

* 44 of the 48 deaths in 2020 were male.

* 4 of the 48 deaths were female, 3 occurring within a police operation and 1 occurring in
custody.

¢ 35 deaths occurred in custody compared to 47 in custody recorded in 2019.
* 34 of the 35 custody deaths were in NSW Correctional facility custody.

¢ 1 of the 35 deaths in custody occurred in an Immigration Detention Centre at the Villawood
Immigration Detention Centre.

* The 1 death at Villawood Detention Centre was a probable suicide.

¢ 1 of the deaths in custody in a Correctional facility was as a result of an alleged homicide by
another inmate, this matter was suspended by the Coroner.
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¢ Of the 34 deaths in a correctional facility, 18 were serving a fulltime sentence and 16 were
on remand at the time.

¢ Of the 18 serving a full time sentence, 16 died as a result of natural causes, 2 as a result of
probable suicide.

e Of the 16 deaths of inmates on remand, 5 were as a result of natural causes, 9 as a result of
probable suicide, 1 was the result of an alleged stabbing by another inmate and one is

unknown at this stage.

¢ Of the 34 deaths in a correctional facility, 21 were over the age of 50 with 12 being over the
age of 70. The oldest inmate to die in 2020 was 88 years of age.

¢ 13S. 23 deaths occurred within or as a result of a police operation compared to 11 in 2019.

¢ In 2020 the State and Deputy State Coroner made a total of 36 Coronial recommendations
pursuant to Section 82 of the Coroners Act 2009.

* The Coronial recommendations are contained within this report at the conclusion of the
relevant finding by the Coroner.
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STATUTORY APPOINTMENTS

Pursuant to Section 22(2) of the Coroners Act 2009, only the State Coroner or a Deputy State Coroner
can preside at an inquest into a death in custody or a death in the course of police operations. The
inquests detailed in this report were conducted before the following Senior Coroners:

NSW State and Deputy Coroners 2020 who undertook Section 23 Inquests

Her Honour Magistrate TERESA O’SULLIVAN NSW State Coroner

1987 Admitted as solicitor of Supreme Court of QLD

1987-89 Solicitor, Legal Aid QLD

1989-90 Solicitor, Child Protection, Haringey Borough, London
1990 Admitted as solicitor Supreme Court of NSW

1990-97 Solicitor, Marrickville Legal Centre, Children’s Legal Service
1998-03 Solicitor, Central Australian Aboriginal Legal Aid Service, Alice Springs
2003-08 Solicitor, Legal Aid NSW, Children’s Legal Service

2008-09 Solicitor, Legal Aid NSW, Coronial Inquest Unit

2009 Appointed Magistrate Local Court NSW

2015 Appointed NSW Deputy State Coroner

2019 Appointed NSW State Coroner

Her Honour Magistrate HARRIET GRAHAME
Deputy State Coroner
1993 Admitted as a solicitor of the Supreme Court of NSW

1993-2001 Solicitor at Redfern Legal Centre, Western Aboriginal Legal Centre & NSW Legal Aid
Commission

2001-2006 Barrister
2006-2010 Lectured in Law (Various Universities)
2010 Appointed a Magistrate in NSW

2015 Appointed NSW Deputy State Coroner
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His Honour Magistrate Derek Lee

Deputy State Coroner

1997: Admitted as a solicitor of the Supreme Court of NSW
1998-2002: Solicitor, Office of the Director of Public Prosecutions (ODPP)
2002-2005: Senior Solicitor, ODPP Special Crime Unit

2005-2007: Solicitor, Legal Aid (Inner City Local Courts)

2007-2012: Barrister

2012: Appointed NSW Local Court Magistrate

2016: Appointed NSW Deputy State Coroner

Her Honour Magistrate Elizabeth Ryan

Deputy State Coroner

1986
1986-1987
1988-2003
2003-2009
2009
2017

Admitted as solicitor of Supreme Court of NSW

Solicitor, Bartier Perry & Purcell Solicitors

Litigation Lawyer, Commonwealth Director of Public Prosecutions
Managing Lawyer, Commonwealth Director of Public Prosecutions.
Appointed a Magistrate, NSW Local Court

Appointed a NSW Deputy State Coroner.

Her Honour Magistrate Carmel Forbes

Deputy State Coroner

1983 Admitted as Solicitor of the Supreme Court of NSW
1986-87 Solicitor for Department of Motor Transport.
1987-92 Solicitor in private practice.

1992-98 Solicitor for Legal Aid Commission.

1998-2001 Solicitor in private practice.

2001 Appointed a Magistrate.

2011 Appointed a Deputy State Coroner.
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Her Honour Magistrate Elaine Truscott

Deputy State Coroner

1984-1986 Barrister & Solicitor, Grey Lynn Community Legal Centre, Auckland NZ
1986-1987 Project Officer, Civil Rehabilitation Committee, Sydney

1987-1993 Solicitor, Legal Aid Commission, NSW

1993-2000 Barrister

2000 Appointed Magistrate Local Court, NSW

2010 Deputy State Coroner whilst Local Court Magistrate Newcastle

2014 Appointed NSW Deputy State Coroner.

His Honour Magistrate Stone

Deputy State Coroner Newcastle

1977

1977-1979

1981

1982-1984

1984-2012

2012.

2016.

Admitted as a solicitor of the Supreme Court of NSW.

Solicitor, Greaves Wannan and Williams of Sydney

Solicitor, Conway McCallum & Co of Sydney

Solicitor, Mortimer Hendriks Griffin & Erratt of Wagga Wagga

Partner and from 2006 Chairman of Commins Hendriks Pty Ltd of Wagga Wagga.
Accredited Specialist- Criminal Law and Personal Injury Law (from 1983). Accredited
mediator. Extensive experience in litigation in a range of jurisdictions.

Appointed a Magistrate, NSW Local Court

Appointed a NSW Deputy State Coroner
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Introduction by the New South Wales State Coroner

What is a death in custody?

It was agreed by all mainland State and Territory governments in their responses to recommendations
of the Royal Commission into Aboriginal Deaths in Custody that a definition of a ‘death in custody’
should, at the least, include:

* the death, wherever occurring, of a person who is in prison custody, police custody, detention
as a juvenile or detention pursuant to the Migration Act 1958 (Cth);

¢ the death, wherever occurring, of a person whose death is caused or contributed to by
traumatic injuries sustained, or by lack of proper care whilst in such custody or detention;

* the death, wherever occurring, of a person who died or is fatally injured in the process of police
or prison officers attempting to detain that person; and

* the death, wherever occurring, of a person who died or is fatally injured in the process of that
person escaping or attempting to escape from prison custody or police custody or juvenile
detention.

Section 23 of the Coroners Act 2009 (NSW) expands this definition to include circumstances where the
death occurred:

* while temporarily absent from a detention centre, a prison or a lock-up; and

¢ while proceeding to a detention centre, a prison or a lock-up when in the company of a police
officer or other official charged with the person’s care or custody.

It is important to note that in relation to those cases where an inquest has yet to be heard and
completed, no conclusion can be drawn that the death necessarily occurred in custody or during the
course of police operations.

This is a matter for determination by the Coroner after all the evidence and submissions have been
presented at the inquest hearing.

Intensive Correction Orders

Where the death of a person occurs whilst that person is serving an Intensive Correction Order, such
death will be regarded as a death in custody pursuant Section 23 of the Coroners Act 2009 (NSW).

Corrective Services NSW has a policy of releasing prisoners from custody prior to death, in certain
circumstances. This generally occurs where such prisoners are hospitalised and will remain hospitalised
for the rest of their lives.
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Whilst that is not a matter of criticism it does result in a “technical” reduction of the actual statistics in
relation to deaths in custody. In terms of Section 23, such prisoners are simply not “in custody” at the
time of death.

Standing protocols provide that such cases are to be investigated as though the prisoners are still in
custody.

What is a death as a result of or in the course of a police operation?

A death which occurs ‘as a result of or in the course of a police operation’ is not defined in the Coroner’s
Act 2009. Following the commencement of the 1993 amendments to the Coroners Act 1980, New South
Wales State Coroner’s Circular No. 24 sought to describe potential scenarios that are likely deaths ‘as a
result of, or in the course of, a police operation’ as referred to in Section 23 of the Coroners Act 2009, as
follows:

any police operation calculated to apprehend a person(s)

a police siege or a police shooting

a high speed police motor vehicle pursuit

an operation to contain or restrain persons

an evacuation

a traffic control/enforcement

a road block

execution of a writ/service of process

any other circumstance considered applicable by the State Coroner or a Deputy State Coroner.

After many years of operation, most of the scenarios have been the subject of inquests. The Senior
Coroners have tended to interpret the subsection broadly. This is so that the adequacy and
appropriateness of police response and police behaviour generally will be investigated where we
believe this to be necessary. It is critical that all aspects of police conduct be reviewed notwithstanding
the fact that for a particular case it is unlikely that there will be grounds for criticism of police.

It is important that the relatives of the deceased, the New South Wales Police Force and the public
generally have the opportunity to be made aware, as far as possible, of the circumstances surrounding
the death. In most cases where a death has occurred as a result of or in the course of a police
operation, the behaviour and conduct of police is found not to warrant criticism by the Coroner’s.

We will continue to remind both the NSW Police Force and the public of the high standard of
investigation expected in all Coronial cases.
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Why is it desirable to hold inquests into deaths of persons in custody/police operations?

In this regard, | agree with the answer given to that question by former New South Wales Coroner, Mr
Kevin Waller which remains still relevant today:

“The answer must be that society, having effected the arrest and incarceration of persons
who have seriously breached its laws, owes a duty to those persons, of ensuring that their
punishment is restricted to this loss of liberty, and it is not exacerbated by ill-treatment or
privation while awaiting trial or serving their sentences. The rationale is that by making
mandatory a full and public inquiry into deaths in prisons and police cells the government
provides a positive incentive to custodians to treat their prisoners in a humane fashion,
and satisfies the community that deaths in such places are properly investigated”.

| also agree with Mr Waller that:

“In the public mind, a death in custody differs from other deaths in a number of significant
ways. The first major difference is that when somebody dies in custody, the shift in
responsibility moves away from the individual towards the institution”.

“When the death is by deliberate self-harm, the responsibility is seen to rest largely with
the institution. By contrast, a civilian death or even a suicide is largely viewed as an event
pertaining to an individual. The focus there is far more upon the individual and that
individual’s pre-morbid state”.

“It is entirely proper that any death in custody, from whatever cause, must be
meticulously examined”.

Coronial investigations into deaths in custody are an important tool for monitoring standards of custodial
care and provide a window for the making and implementation of carefully considered
recommendations to prevent deaths that should not have occurred.

New South Wales coronial protocol for deaths in custody/police operations

As soon as a death in custody/police operation occurs in New South Wales, the local police are to
promptly contact and inform the Duty Operations Inspector (DOI) who is situated at VKG, the police
communications centre in Sydney.

The DOl is required to notify immediately the State Coroner or a Deputy State Coroner, who are on call
twenty-four hours a day, seven days a week.

The Coroner so informed, and with jurisdiction, will assume responsibility for the initial investigation
into that death, although another Coroner may ultimately finalise the matter. The Coroner’s supervisory
role of the investigations is a critical part of any coronial inquiry.
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Upon notification by the DOI, the State Coroner or a Deputy State Coroner will give directions for
experienced detectives and other relevant police to attend the scene of the death.

The Coroner will ensure that arrangements have been made to notify the relatives and, if necessary, the
deceased’s legal representatives. Where aboriginality is identified, the Aboriginal Legal Service is
contacted by NSW Police.

Wherever possible the body, if already declared deceased, remains in situ until the arrival of the Crime
Scene Unit. The Coroner, if warranted, may inspect the death scene shortly after death has occurred,
or prior to the commencement of the inquest hearing, or during the inquest. Death scene visits by
Coroners is rarely undertaken, a Coroner is more likely to visit the scene just prior to the inquest being
conducted to familiarise the Coroner with the scene.

A high standard of investigation is expected in all coronial cases. All investigations into a death in
custody/police operation are approached on the basis that the death may be a homicide. Suicide is
never presumed.

In cases involving the NSW Police

When informed of a death involving the NSW Police, as in the case of a death in police custody or a
death in the course of police operations, the State Coroner or the Deputy State Coroner’s will in most
cases request the Crown Solicitor of New South Wales to instruct independent Counsel to assist the
Coroner with the investigation into the death.

This course of action is considered necessary to ensure that justice is done and seen to be done. In
these situations Counsel (in consultation with the Coroner having jurisdiction) will give attention to the
investigation being carried out, oversee the preparation of the brief of evidence, review the conduct of
the investigation, confer with relatives of the deceased and witnesses and, in due course, appear at the
mandatory inquest as Counsel assisting the Coroner.

Counsel will ensure that all relevant evidence is brought to the attention of the Coroner and is
appropriately tested so as to enable the Coroner to make a proper finding and appropriate
recommendations. Prior to the inquest hearing, conferences and direction hearings will often take
place between the Coroners, Counsel assisting, legal representatives for any interested party and
relatives so as to ensure that all relevant issues have been identified and addressed. In respect of all
identified Section 23 deaths, post mortem experienced Forensic Pathologists at Lidcombe, Newcastle or
Wollongong forensic facilities conduct the post mortem examinations.

Responsibility of the Coroner
Section 81 of the Coroners Act 2009 (NSW) provides:
81 Findings of Coroner or jury verdict to be recorded
(2) The coroner holding an inquest concerning the death or suspected death of a person

must, at its conclusion or on its suspension, record in writing the coroner’s findings or, if
there is a jury, the jury’s verdict, as to whether the person died and, if so:
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(a) the person’s identity, and
(b)  the date and place of the person’s death, and

(c) in the case of an inquest that is being concluded the manner and cause of the
person’s death.

(3) Any record made under subsection (1) or (2) must not indicate or in any way suggest
that an offence has been committed by any person.

Section 78 of the Coroners Act 2009 (NSW) provides:

78 Procedure at inquest or inquiry involving indictable offence
This section applies in relation to any of the following inquests:

(a) an inquest or inquiry held by a Coroner to whom it appears (whether before the
commencement or during the course of the inquest or inquiry) that:

(i) a person has been charged with an indictable offence, and

(i) the indictable offence raises the issue of whether the person caused the
death, suspected death, fire or explosion with which the inquest or inquiry
is concerned.

(b) an inquest or inquiry if, at any time during the course of the inquest or inquiry,
the Coroner forms the opinion (having regard to all of the evidence given up to
that time) that:

(i) evidence is capable of satisfying a jury beyond reasonable doubt that a
known person has committed an indictable offence, and

(i) there is a reasonable prospect that a jury would convict the known person
of the indictable offence, and

(iii) the indictable offence would raise the issue of whether the known person
caused the death, suspected death, fire or explosion with which the inquest
or inquiry is concerned.

(2) If this section applies to an inquest or inquiry as provided by subsection (1)(a) the
Coroner:
(a) may commence the inquest or inquiry, or continue it if it has commenced, but

only for the purpose of taking evidence to establish:

(i) in the case of an inquest—the death, the identity of the deceased person and the date and
place of death, or

(ii) in the case of an inquiry—the date and place of the fire or explosion, and
after taking that evidence (or if that evidence has been taken), must
suspend the inquest or inquiry and, if there is a jury, must discharge the
jury.

(3) If this section applies to an inquest or inquiry as provided by subsection (1)(b) the
Coroner may:
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(a) continue the inquest or inquiry and record under section 81(1) or (2) the
Coroner’s findings or, if there is a jury, the verdict of the jury, or

(b) suspend the inquest or inquiry and, if there is a jury, discharge the jury.
(4) The Coroner is required to forward to the Director of Public Prosecutions:
(a) the depositions taken at an inquest or inquiry to which this section applies,
and:
(b) in the case of an inquest or inquiry referred to in subsection (1) (b) - a written

statement signed by the Coroner that specifies the name of the known person
and the particulars of the indictable offence concerned.

Role of the Inquest

An inquest is an inquiry by a public official into the circumstances of a particular death. Coroners are
concerned not only with how the deceased died but also with why.

Deaths in custody and Police Operations are personal tragedies and have attracted much public
attention in recent years.

A Coroner inquiring into a death in custody is required to investigate not only the cause and
circumstances of the death but also the quality of care, treatment and supervision of the deceased prior
to death, and whether custodial officers observed all relevant policies and instructions (so far as regards
a possible link with the death).

The role of the coronial inquiry has undergone continuing expansion over recent years. At one time the
inquest main task was to investigate whether a suicide might have been caused by ill treatment or
privation within the correctional centre. Now the Coroner will examine the system for improvements in
management, or in physical surroundings, which may reduce the risk of suicide in the future.

Similarly in relation to police operations and other forms of detention the Coroner will investigate the
appropriateness of actions of police and officers from other agencies and review standard operating
procedures. In other words, the Coroner will critically examine each case with a view to identifying
whether shortcomings exist and, if so, ensure, as far as possible, that remedial action is taken.

Recommendations

The common-law practice of Coroners (and their juries) adding riders to their verdicts has been given
statutory authorisation pursuant to Section 82 of the Coroners Act 2009. This section indicates that
public health and safety in particular are matters that should be the concern of a Coroner when making
recommendations.
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Any statutory recommendations made following an inquest should arise from the facts of the enquiry
and be designed to prevent, if possible, a recurrence of the circumstances of the death in question. The
Coroner requires, in due course, a reply from the person or body to whom a recommendation is made.

Acknowledgment of receipt of the recommendations made by a Coroner is received from Ministers of
the Crown and other authorities promptly.

Unavoidable delays in hearing Inquests

The Coroner supervises the investigation of any death from start to finish. Some delay in hearing cases
is at times unavoidable and there are many various reasons for delay.

The view taken by the State Coroner is that deaths in custody/police operations must be fully and
properly investigated. This will often involve a large number of witnesses being spoken to and
statements being obtained.

It is settled coronial practice in New South Wales that the brief of evidence be as comprehensive as
possible before an inquest is set down for determination. At that time a more accurate estimation can
be made about the anticipated length of the case.

It has been found that an initially comprehensive investigation will lead to a substantial saving of court
time in the conduct of the actual inquest.

In some cases there may be concurrent investigations taking place, for example by the New South
Wales Police Service Internal Affairs Unit or the Internal Investigation Unit of the Department of
Corrective Services.

The results of those investigations may have to be considered by the Coroner prior to the inquest as
they could raise further matters for consideration and perhaps investigation.
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Table 1: Deaths in Custody/Police Operations, for the period to 2020.

Year Deaths in Custody Deaths in Police Total
Operation

1995 23 14 37
1996 26 6 32
1997 41 15 56
1998 29 9 38
1999 27 7 34
2000 19 20 39
2001 21 16 37
2002 18 17 35
2003 17 21 38
2004 13 18 31
2005 11 16 27
2006 16 16 32
2007 17 11 28
2008 14 10 24
2009 12 18 30
2010 23 18 41
2011 20 9 29
2012 20 21 41
2013 26 17 43
2014 14 13 27
2015 26 15 41
2016 16 21 37
2017 28 19 47
2018 27 14 41
2019 47 11 58
2020 35 13 48
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Deaths in Custody / Police Operations

Number of Deaths

M Deaths in custody W Deaths in Police Operations

** 34 of 35 the deaths in custody were persons in the custody of Corrective Services. The one further
death recorded in custody occurred at the Villawood Detention Centre in the custody of the
Commonwealth immigration authority.
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Table 2:

Aboriginal deaths in custody/police operations 2020*

Year

Deaths in Custody

Deaths in Police Operation

Total

1995

1996

1997

1998

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008

2009

2010

2011

2012

2013

2014

2015

2016

2017

2018

2019

2020
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AININ||(_|IN|N|[AIN WO~ |O(|_|AR(M(W|A|MUE|UN[O|IN|N

* Known at the time to be Aboriginal or Torres Strait Islander of this report being compiled.
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Aboriginal Deaths in Custody/Police Operations

Number of Deaths

B Deaths in Custody  m Deaths in Police Operations
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Circumstances of deaths of persons who died in Custody/Police Operations in
2020

20 - Natural Causes 41.6%
11 - Hanging 22.9%
5 - Fall/Jump 10.4%
4 - MVA 8.4%
2 - Drugs/Alcohol 4.1%
2 - Gunshot/Firearm 4.1%

2 - Asphyxiation/Choking 4.1%
1 - Stabbing 2.0%

1 - Unknown 2.0%

Circumstances of deaths of persons who died in custody/ police
operations in 2020
25

= N
(6] o

Number of Deaths
S

Cause of Death
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SECTION 23 INQUESTS UNDERTAKEN IN 2020

Following are the written findings of each of the cases of deaths in custody/police operations that were
heard by the NSW State Coroner or a Deputy State Coroner in 2020.

These findings include a description of the circumstances surrounding the death and any
recommendations that were made.

Please note: Pursuant to Section 75(1) & (5) of the Coroner’s Act 2009 the publication of the names of
persons in certain inquests has been removed where the finding of the inquest is that their death was
self-inflicted, unless the Coroner has directed otherwise.

The deceased names in those cases will be referred to as a pseudonym.
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Case No Year Name Coroner
1 141693 2015 John Pocklington DSC Truscott
2 208086 2015 Brooke Carroll DSC Grahame
3 323840 2015 Robert Howlett SC O’Sullivan
4 323811 2015 Ivan Mikic DSC Lee
5 373099 2015 John Cartwright DSC Grahame
6 18089 2016 Tristan Naudi SC O’Sullivan
7 19119 2016 DP SC O’Sullivan
8 56536 2016 Beanika Goak DSC Lee
9 56558 2016 Roza Mawin DSC Lee
10 56518 2016 Adut Mathang DSC Lee
11 186812 2016 Mahmoud Allam DSC Lee
12 39421 2017 Yi Chiu (pseudonym) DSC Truscott
13 100899 2017 SB SC O’Sullivan
14 136779 2017 MW DSC Truscott
15 202885 2017 Eric Whittaker SC O’Sullivan
16 256693 2017 Christopher McGrail SC O’Sullivan
17 275511 2017 George Cameron SC O’Sullivan
18 288854 2017 Tane Chatfield DSC Grahame
19 297414 2017 LP DSC Lee
20 311913 2017 Francis McCann DSC Lee
21 373943 2017 Andrew Ngo DSC Ryan
22 37983 2018 Jonathon Hogan DSC Grahame
23 80723 2018 LS DSC Truscott
24 194750 2018 Richard Willett DSC Truscott
25 199143 2018 Neville Towner DSC Truscott
26 206773 2018 William Laird SC O’Sullivan
27 283647 2018 Peter Simpson DSC Forbes
28 334938 2018 Kerry Curtis SC O’Sullivan
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29 369349 2018 cb DSC Stone

30 372498 2018 Lawrence Hausia DSC Grahame
31 391439 2018 Grace Herington SC O’Sullivan
32 20200 2019 A DSC Ryan

33 49616 2019 Francis Sawle DSC Grahame
34 53379 2019 Thomas Kedwell DSC Forbes
35 59022 2019 Michael Murphy SC O’Sullivan
36 69926 2019 Dat Nhieu Ha DSC Forbes
37 85457 2019 Dwayne Johnston SC O’Sullivan
38 106322 2019 Edward Carter DSC Grahame
39 114274 2019 XY DSC Grahame
40 182081 2019 Geoffrey Fardell DSC Lee

41 184669 2019 Ho Pan Chan DSC Grahame
42 221339 2019 Cemil Guler DSC Lee

43 248603 2019 Peter Glen DSC Ryan

44 261510 2019 Stephen Pitty DSC Truscott
45 121160 2020 Michael Black DSC Grahame
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1. 141693 of 2015

Inquest into the death of John Pocklington. Finding delivered

by DSC Truscott at Lidcombe on the 27 July 2020.

John Pocklington was born on 31 July 1983 and was 31 years of age at the date of his death. John was
one of six children to Vicki and Greg Pocklington. Vicki and Greg met during their teenage years and
were married at the age of 18. They had four sons and two daughters and John was their fourth child.

The family initially lived in Revesby then moved to Padstow. Vicki and Greg separated in about 2000.
After the separation, Vicki remained in the then family home in Padstow which remained John’s home
address up to the time of his death. John was very close to his family particularly his mother who
imagined that he would be living with her always. His early death has taken a terrible toll on Vicki and
all of John’s family members.

John started his schooling at Revesby South Public School. However, his mother identifies a violent
incident which occurred at the school when John was about 7 years of age. Vicki said John was left
highly traumatised and since that time he would refuse to attend school. Although John enrolled at
other schools Vicki indicates that nothing either she or the schools could do would assist to ensure
John’s attendance and consequently, John did not complete primary school.

Vicki describes that John taught himself to read sufficiently. She said that John was very skilful and had
intuitive skills with his hands. He learned mechanics from his father and was adept at most tasks
involving mechanics and building. He built his own motorised scooter when he was a teenager and
could fix almost anything. John loved music, loved riding his bike and found freedom being alone. He
was always very well groomed and very tidy. He was strong-willed, pushed boundaries and was a non-
conformist. He was tremendously loyal to his family and friends and he is of course much missed.

Vicki indicates that when John was about 15 years of age, he began associating with various boys who
were involved in juvenile crime, which led to John going down a similar path.

Offending

On 31 May 2001, when John was 17, he was charged with multiple drug-related and firearm offences.
In July he was charged with goods in custody offence and in March 2003 he was placed on an 18 month
supervised bond and to undergo urinalysis. In June 2002 the drug and firearm matters were finalised
with John being convicted and placed on similar bonds. On 11 March 2004, John was charged with drug
offences for which he was sentenced in December of that year to community service and a suspended
sentence supervised bond to attend drug and alcohol rehabilitation and education.
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When John was about 21 he began a relationship with a girl who lived with John at his mother’s house
but the relationship ended in October 2005 in an incident where John committed offences including
detaining her in his car. In August 2007 John was sentenced to imprisonment. He served 15 months in
prison and was released in June 2008.

Vicki Pocklington indicates that this period of imprisonment was a turning point in John’s life. She
indicates that because the girl was under 18 years of age, John was placed on the Child Protection
Register offender’s register, which disturbed him considerably. Vicki states that it was during that
sentence when John was first diagnosed as suffering from schizophrenia and paranoia. At the end of
2008 John was charged with failing to comply with the CPR obligations and remanded in custody and in
June 2009 he received a concurrent sentence with offences of intimidate police. He was released on 13
September 2009. In 2011, John was placed on supervised suspended sentence bonds for intimidate
police and assault. In 2013, he was sentenced to Intensive Correction Orders for assaults. Those orders
were called up by the parole board in May 2014 and John re-entered custody until his release on 3
January 2015. John continued living with his mum in Revesby. On 14 April 2014, he was charged with
further assault offences, damage property and offensive behaviour offences arising out of an incident at
the Wood Chop Bar at the Easter Show. He was granted conditional bail with a restriction that he not
be in a public place whilst affected by alcohol.

A few days later John was charged with intimidate police after saying something to a police officer
when he attended the station to report on bail. He was granted bail in Parramatta Court but on 25 April
2014, whilst playing “two-up” at a pub, he became intoxicated and involved in an incident from which
he was charged and refused bail. He was also apparently in breach of his parole. It was whilst on
remand for those matters that John died in custody.

Mental Health and Drug Use

On 31 May 2004, when John was 20 years of age, his Probation and Parole Officer Anne McCarthy
conveyed him to Bankstown Mental Health Service because as she was interviewing John to prepare a
pre-sentence report for John for a conviction of cultivation and possession of cannabis she became
concerned about his welfare and mental state. The records indicate that John had been depressed and
had thoughts of suicide. The attending mental health nurse recorded that John appeared angry and
agitated at times, with “vague suicide threats”.

The mental health nurse arranged a review which was performed by Dr Ali, a psychiatric registrar. From
Dr Ali’s notes of the afternoon of 31 May 2004, it appears that he obtained a history of John having
some suicidal ideas in the past, though he had not made any clear attempt. Apparently Dr Ali found no
evidence of psychosis or any perceptual disturbance. He raised a diagnosis of a personality disorder or
some form of situational reactive depression. Dr Ali offered to admit John to Bankstown Hospital which
John declined. John also refused a prescription of antidepressants. Dr Ali was of the opinion that there
were insufficient grounds to admit John as an involuntary patient.
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However, about two weeks later John was admitted to Bankstown/Lidcombe Hospital for three days
after being brought in by Police and scheduled as a mentally disordered person on 15 June 2004. The
hospital notes indicate that the admission followed an incident where John, whilst intoxicated,
assaulted his mother and possibly his sister and threatened to kill himself. The hospital records include
a history of recent substance use, including three to four cans of beer per day, regular cannabis use and
ecstasy use. On 22 July 2004, John was referred to the Bankstown Mental Health Service for an
assessment under s. 32 of the Mental Health (Forensic Provisions) Act 1990. The records refer to an
admission to Bankstown Hospital five months previously for a drug induced psychosis. According to the
records, John had reported a four-year history of amphetamine, cannabis and ecstasy use, though he
apparently stated that he’d stopped cannabis use about five weeks ago.

The report created on 22 July 2004 indicates that John was high functioning, had a supportive family,
was pleasant, cooperative and appropriate during the assessment and had a reactive affect. He was
assessed as being at no risk for suicide, harm to self or harm to others and he was not diagnosed with
any condition under DSM-IV. On 26 September 2005, John attended the Padstow Parade Clinic, where
he saw a Dr T Quach. Mr Pocklington presented with anxiety, major depression and a history of drug
abuse and in that regard, he told Dr Quach he was a heavy smoker of cannabis and occasional user of
amphetamine. Three days later John was admitted to Bankstown/Lidcombe Hospital after being
brought in by Police for a mental health assessment under s. 22 Mental Health Act 2007 because of
threats to kill himself on 29 September 2005. The Emergency Department record refers to John having a
background four-year history of polysubstance abuse, with cannabis, amphetamine and ecstasy.

During 2006, John was admitted to Bankstown/Lidcombe Hospital as an involuntary patient 24 -26 May
2006, due to experiencing an acute psychosis. At the time, John described urges to harm him-self and
others. He had a further one-day admission on 31 May 2006 with feelings of irritation, racing thoughts
and urges to harm himself and others. John’s mental health condition may then reasonably have been
well controlled for a period, before another series of hospital admissions commencing in early 2011. He
was admitted as an involuntary patient between 1- 2 March 2011 suffering acute psychosis.

John remained under the treatment of the community team of Bankstown Mental Health Service from
2011 — 2015, where he came under the care of Dr Casimir Liber, psychiatrist. Dr Liber notes that when
she first saw John in May 2011, he had already been diagnosed with chronic schizophrenia and
paranoia. Dr Liber has indicated that John required high doses of medication to help him sleep and calm
his levels of distress and paranoia. She treated him with high doses of Seroquel and Zyprexa (both
antipsychotics). Dr Liber has indicated that over the period she saw him, John was a difficult patient,
who was frequently non-compliant with his medication which would result in a deterioration of his
mental health marked by increased paranoia and distress. Vicki says in her statement that John was
introduced to methamphetamine or “ice” when he was about 28 years old. This would be about 2011
and may account for some of the presentations of psychosis.

On 26 February 2012, John presented to the Emergency Department (ED) at Bankstown/Lidcombe
hospital complaining that he had shortness of breath following taking amphetamine that night and
claiming someone had spiked his drinks.
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Handwritten notes record that a drug screen showed presence of amphetamines, benzodiazepine and
cocaine. On 24 May 2012, John again presented to the ED at Bankstown/Lidcombe Hospital stating that
he had body aches all over, numb fingers and complained of vomiting and stiffness in his arms and legs
and that he had been taking speed/ice for 2 days and had no sleep. An ECG was performed and it was
queried whether “patient was contracting arms and queried a spasm”. Another ECG was performed on
3 June 2012 when John attended the same hospital complaining that when he sat on his bed his heart
was racing o/e febrile and this time he denied taking illicit medication but John discharged himself
rather than wait for medical review.

On 13 October 2012, John was taken by police to Bankstown/Lidcombe Hospital under s. 22 of the
Mental Health Act after becoming involved in a fight with three people at an engagement party,
apparently after someone said something derogatory about his sister. John was not admitted as the
medical review determined that John was neither mentally ill nor mentally disordered presenting a
serious risk of harm to himself or others. The records indicate that Mr Pocklington was under the care
of Dr Liber at the time and as part of the discharge plan, he agreed to remain under Dr Liber’s follow up
care. Also recorded as part of the drug and alcohol history, is that John had a history of polysubstance
abuse and that he was positive for THC on the urine drug screen done in the ED. He was noted to be
taking Seroquel, but with “spasmodic compliance”.

On 13 March 2014 John was again taken by police to Bankstown/Lidcombe Hospital under s. 22 of the
Mental Health Act to Bankstown/Lidcombe Hospital following an argument with staff and patrons at a
hotel and making a threat to drive his utility through the front door. He was admitted as he was found
to be aggressive and intoxicated and scheduled as a mentally disordered person. He was discharged
the following day. From reading the notes written by various Probation and Parole personnel who
supervised John it is apparent that when in the community John disclosed that he would binge drink but
denied illicit drug use sometimes saying that if he disclosed such they would only want him to stop or
change which he was not interested in doing. He appeared selective in what he would disclose to
Corrections staff and was only slightly more forthcoming when speaking to health professionals in a
custodial setting.

Final Period of Incarceration

On 25 April 2015, John was arrested at a hotel after he apparently approached other patrons
threatening to kill them and their families and blow up the pub. The police took John to the Redfern
Police Station but shortly thereafter they called for an ambulance and John was conveyed to Royal
Prince Alfred Hospital for a mental health assessment. The ambulance record indicates that when
paramedics arrived at Redfern Police Station, John was naked in the police cells. The records note that
though John was able to initially respond to questions in an ordered fashion, his thoughts quickly
changed to irrational and disordered and he expressed suicidal ideations and homicidal thoughts. John
told ambulance officers that he had been non-compliant with his medications. The ambulance officers
completed a request for a mental health assessment under s. 20 of the Mental Health Act.
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At Royal Prince Alfred Hospital, John was found to be heavily intoxicated and/or sedated and incapable
of engaging in a full mental health assessment. The psychiatric registrar telephoned John’s mother on
the morning of 26 April 2015. Vicki informed him that John had gone to the pub to play two up and that
as far as she was aware he was compliant with Olanzapine and was seeing Dr Liber at the Bankstown
Community Health Centre. Vicki expressed no concern about John being at risk of serious harm to
himself or others. John was discharged from Royal Prince Alfred Hospital on 26 April 2015 back into
police custody who then returned to Redfern station at 7.00 am where he was charged with offences
arising from the pub incident. John was then conveyed to the Surry Hills Police Cells which is a transit
corrections centre pending transfer to and placement in a reception prison. It is run by Corrections
NSW and the Justice Health and Forensic Mental Health Network (the Network) provide medical
services. He remained there for 2 nights.

The “New Inmate Lodgement & Special Instruction Sheet” and the “Inmate Identification & Observation
Form” (110) were completed at 07:45 am on that day. Section 2 of the 110 contains questions about
health and each box is ticked “No” relating to whether John used non-prescribed drugs, whether he
had consumed alcohol in the last 24 hours and whether he had received any psychological or psychiatric
treatment. Presumably either John responded to the officer’s questions in that way or the officer took
any refusal to answer as a “no”. Whatever, the case the answers recorded for those matters are not
correct.

On 27 April John appeared by video-link before the Local Court and he was bail refused and he was
remanded in custody to 11 May 2015. Whilst John was at the Surry Hills police cells on 28 April 2015 he
was attended to by a Registered Nurse McCann who was the Nurse Unit Manager. A statement has not
been obtained from Ms McCann as she has left Australia and returned to live in Ireland. However, Ms
McCann’s Progress Notes records “Pt (patient) knocking up stating “heart pain” — called up for triage.
Allergic to Fish/prawns — throat swelling. States has been having this pain for a few months especially
after taking drugs; he rates this pain 4/10 — nil travelling down arms etc. (sic). States he hx (history) of
schizophrenia on Zyprexa 30 mg nocte last taken 3/7 (days) ago. Nil TOSH (Threats of Self Harm)
guarantees safety. ROl (release of information) signed and sent to records. Pt states drinks socially &
uses drugs fortnightly, anything barr (sic) heroin”.

Ms McCann performed standard observations and recorded John’s Blood Pressure as 121/80, Oxygen
Saturations at 99% respiratory rate as 16 breaths per minute and heart rates at 74 beats per minute.
Ms McCann wrote “Pt advised to rest & knock up if pain worsens. reassurance given”. RN McCann
arranged for Dr Liber to release information to the Network. John’s medication was then recommenced
and he continued to take the Olanzapine each evening while in custody. Later that day John was
transferred to the Metropolitan Reception and Remand Centre, (MRRC) in Silverwater. John was
interviewed in what is called a “Reception Intake and Screening Process” which involves a prisoner
being separately and respectively interviewed by a nurse from Justice Health and a corrections officer
from the DCSNSW. They would have had the forms that had been completed on intake at the Surry Hills
cells. Presumably the progress note completed by RN McCann also was available.
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RN Anna Grigore completed the Justice Health “Reception Screening Assessment” commencing at 4:11
pm concluding at 4.23 pm on 28 April 2015. She sought a detailed history of recent alcohol and drug
use. John told her that he used alcohol less than weekly and had last used it 5 days ago. He said that in
the last four weeks prior to his incarceration he had used methamphetamine and that he had used it
once a month and he had last used it a week ago. He said he smokes it. He denied using cannabis in the
last 4 weeks. It is unclear whether the Progress Note completed by RN McCann was forwarded to
MRRC for the Reception Screening. Though John disclosed a history of drug use and schizophrenia there
is no reference to any cardiac issues other than RN Grigore recording “No” under the heading of
Cardiovascular Condition(s). There is no reference to any cardiac issues during the remainder of John's
incarceration.

Likewise, there is no entry in any Corrective Services records to suggest that John reported any heart or
chest pain or dissatisfaction about the review by RN McCann at the Surry Hills cells on 28 April 2015.
John was interviewed by the corrections officer for his Intake Screening commencing 5.15 pm and
concluded 5.45 pm. While at the MRRC, John was reviewed by the Risk Intervention Team (RIT) on 29
April and 1 May 2015.

The CSNSW records for 1 May 2015 indicate that John “acknowledged that he had used ice about once
a month and denied any other illicit drug use”. His main concern at the time was to not share a cell
with any inmate who smoked. On 28 April 2015, John was placed in the Darcy Wing, Pod 2, in a one
out cell number 92. In classification terms, John was a special management area placement (SMAP)
prisoner in light of his history and on his request. On 3 May 2015, John refused to sign Child Protection
documents and on 8 May 2015, he declined a psychology referral. Throughout his two weeks at the
MRRC, John telephoned his mother but he apparently did not mention to her that he had experienced
or was experiencing any heart problems.

On 11 May 2015, John appeared via AVL in the Central Local Court and pleaded guilty to the charges
and was adjourned to 18 May 2015 for sentence. That day he was also reviewed by Clinical Nurse
Consultation (CNC) Marco Rec. CNC Rec completed a Health Problem Notification Form which stated
that John “must be one out cell. Holding Darcy until R/V by psychiatrist”. That day he moved from Cell
92 to Cell 81 still on his own.

Clinical notes made by CNC Rec on 11 May 2015 contain a useful history John gave about his alcohol
and drug intake with notes as follows: “ETOH (alcohol) : Binge — 1-x2/week, THC (cannabis) last several
weeks ago : as much as | can get”. Amphetamine: last (used) “months ago”. If it’s there | will use it —
both speed/ice “smoke” or eat it”, XTC (ecstasy) x10/day “occasionally cocaine but it’s too expensive.
Inhalants: not used. Hallucinogens “when | was young it was good stuff it’s hard to get. Benzo
(benzodiazepine) Rx (review) in past but refuses it’.
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12 May 2015

The events of 12 May 2015 are captured in large part by footage on a Darcy Pod 2 CCTV camera and
later in addition by a hand-held camera operated by Corrective Services Officer Brent Samyia.

Corrective Services Officer Medhurst was tasked to conduct a head count of prisoners in the pod. At
6.18 am he came to John’s cell, he unlocked the door, opened it and briefly looked inside then closed
and relocked it moving on to the next cell to do the same. Though Officer Medhurst stated in his
Incident Report written on that day, that John responded to him, he had not recorded what response
John had given.

In his statement dated 21 December 2018, Officer Medhurst stated that it was his practice that he
would never leave a cell door unless he received a response. In his evidence before the Inquest he said
such a response might be verbal or a physical one. Around this time breakfast is left at each prisoner
cell. At 6.23 am, John’s breakfast was left outside the door to his cell. At 8.27 am, Senior Correctional
Officer (SCO) Peter Dally unlocked the door to John’s cell and with his leg pushed the breakfast inside.
SCO Dally has confirmed in his statement that as he did so, John approached the cell door, bent down
and collected his breakfast. This is captured on the CCTV footage. SCO Dally then relocked the cell door
and left. It is unknown what, if any of the breakfast John consumed.

At 9.13 SCO Dally returned to John’s cell and unlocked the door. The CCTV footage shows that no-one
approached John’s door during the period 8.27 - 9.13. The CCTV footage shows some movement of
prisoners through the cell window but there is no such movement evident through the limited window
view into John'’s cell after the time he collected his breakfast. After SCO Dally unlocked the cell door at
9.13 am John did not appear.

SCO Dally gave evidence and said that when he unlocked the door he called out “let go” to indicate that
the occupant was free to leave the cell. He said that it is not his practice to check the inmate at “let go”
as the head count has already been completed and he does not interrupt what a prisoner is doing in
their cell or disturb their privacy.

A viewing of the Darcy Pod 2 CCTV footage confirms that through the course of the morning, inmates
were let out of their cells and a number of them exercised in the large area in front of cell 81.
Relevantly about a dozen inmates, including an inmate who | will refer to as “TS” and his cellmate, were
exercising. No-one approached John’s cell other than an inmate who had been at the door of the next
door cell and when he walks away he appears to look into John's cell through the door window at about
9:19:26. Nothing about his demeanour or later demeanour raises any suggestion that what he saw
gave him cause for concern.

At 10.08 am, inmate TS walked up to John’s cell and looked inside the door. TS knew John as they had
shared a cell at a previous time. TS saw that John was lying in bed and appeared unresponsive. He
closed the door and walked to the Corrective Services Officers’ station in D2 block.
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He told SCO Dally that John did not look too good. SCO Dally requested Senior Assistant Superintendent
(SAS) Sampson Mariner, who was at the time the Acting Manager of Security for the entire centre, to
accompany him to cell 81. At 10.10 am, SCO Dally and SAS Mariner walked to the cell and opened the
door. They saw that John was lying supine in bed. They both described him as pale and unresponsive.
In his initial statement, SCO Dally stated that: “/ could tell straight away the inmate was deceased as he
was pale in colour, his eyes were wide open and he was non-responsive”. SAS Mariner directed SCO
Dally to call for medical services and SCO Dally immediately did so by radio.

Neither officer entered John’s cell at that time. SAS Mariner left the cell and directed that the area be
secured and he walked away from the cell directing the same as he walked. Inmates who had been in
the open area quickly complied with the direction. A third officer, CO Carlsson, had followed SCO Dally
and SAS Mariner to the cell and he assisted by following prisoners returning to their cells and locking
the cell doors. It is evident from CCTV footage that at least ten inmates who had been in the area,
quickly complied with the direction to vacate the area. One inmate can be seen to remain in the area
which apparently did not give any concern to the officers. | think it likely that he was the “head
sweeper” and positioned himself visibly to assist in the orderly compliance.

SCO Dally remained at John’s cell door. After SAS Mariner left the area and inmates were vacating the
area, SCO Daly entered the cell and touched John's neck very briefly. The time was 10:10:42. He left
the cell again, leaving the door opened and unattended at 10:10:52. At 10:11:05 Nurse Fagaloa entered
the pod area and she is then joined by Assistant Superintendent Ms Witt. They walk to John’s cell and
enter it and at 10:11:30. Nurse Fagaloa checked John’s neck for a pulse and pulled the covers down to
feel his chest and she commenced CPR at 10:11:30. Ms Witt says in her statement that she was at her
desk in Darcy 2 when she heard someone say “He appears to be in a very bad way”. Nurse Fagaloa
happened to be in the area as she was a mental health nurse carrying out other duties and Ms Witt
asked her to accompany her to John’s cell. It would appear that neither attended in answer to the radio
call transmitted by SCO Dally. Neither had with them any medical equipment such as a defibrillator or
oxygen.

Ms Witt says in her statement that when she entered John’s cell she saw that he was “lying straight on
top of the bed with the covers up to his chin. His face was very pale, his eyes and mouth were open”.
The Pocklington family are concerned that SCO Dally did not commence CPR either as soon as he
discovered John or once he had called for medical assistance on his radio. About 1 % minutes had
elapsed between the Corrective Services Officers seeing John and Nurse Fagaloa commencing CPR. It is
the family position that Corrective Services should not wait for medical staff.

Both SCO Dally and SAS Mariner wrote in their respective Incident Reports that day that SCO Dally on
arriving at the cell entered it and after finding John pale and unresponsive, checked for signs of life and
called a medical response. However, having viewed the CCTV footage they later made statements
correcting that. Each was questioned in the inquest about why CPR was not commenced immediately.
Registered Nurse Lauren Lennon and Enrolled Nurse Debbie Wood responded to SCO Dally’s radio call
of 10:10:04.
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They arrived at the cell door at 10.12.18, bringing with them a trolley on which was the emergency bag,
which contained an automatic defibrillator, oxygen and other airway management and emergency
equipment.

Nurses Lennon and Wood prepared the defibrillator and placed the defibrillator pads on John’s chest
however John’s heart was asystole and the defibrillator at no time picked up a shockable rhythm at any
point. Shortly prior to the arrival of Nurses Lennon and Wood, Corrective Officer Samyia attended and
began filming events with a hand-held video camera. At about 10.20 am, one of the attending nurses
asked why the doctor working in the MRRC that day, Dr Annette Bemand, had not attended in response
to the medical call made by SCO Dally. It appears that a Corrective Services Officer then yelled out for
someone to fetch Dr Bemand. At about 10:22, Corrective Service officers carried John from the cell and
placed him on the floor in the open area of the pod to allow for more medical access as the first
ambulance crew of 2 paramedics had arrived as had Dr Bemand. She took over the airway management
with bag and mask.

The paramedics asked how long John had been unresponsive and RN Lennon says words to the effect of
“he was still warm”, presumably meaning that John was still warm when CPR commenced. At
approximately 10.24, a second ambulance crew arrived, with two further paramedics. They assisted
with the CPR and relieved the Justice Health nurses of some tasks. At about 10:27 am one of the
paramedics suctioned vomitus from John’s airway. At 10:30 a third ambulance crew arrived with a
further two paramedics. CPR continued and the defibrillator indicated continued absence of any
shockable rhythm. At approximately 10.39, John is intubated to further assist with management of his
airways beyond the valve bag mask. Unfortunately, despite the prolonged efforts of the Justice Health
staff and paramedics, John could not be revived. At approximately 10.45, the paramedics ceased CPR
and declared John deceased. Dr Bemand prepared a Life Extinct Form at 10.50.

The initial officer in charge of the Coronial investigation was Detective Inspector Garry James. He
arrived at Darcy 2 at about 11.29 am. He inspected the scene, both outside and inside cell 81. He also
viewed the CCTV and requested that it be retained and spoke to a number of Correctional Officers. Vicki
Pocklington was informed of John’s sad death at approximately 13.40 on 12 May 2015.

Autopsy

Dr Jennifer Pokorny, forensic pathologist, conducted an autopsy at the Glebe Morgue on 13 May 2015
and provided a Post Mortem Examination Report. Relevantly, she concluded that the direct cause of
death was Acute Myocardial Infarction and she did not identify any antecedent causes. She did
however identify the following:- a vague blue bruise in the upper left thigh/groin surround by three
possible puncture marks; areas of scarring, pallor, mottling and softening in the interventricular septum
and free wall of the left ventricle of the heart, in keeping with recent and remote ischemic injury,
varying in age from hours to at least several weeks; the presence of cannabinoids on toxicological
examination of the blood, in keeping with recent cannabis use, as well as Olanzapine at therapeutic
levels.

Report by the NSW State Coroner into deaths in custody / police operations 2020 30



Dr Pokorny indicated that narrowing of the coronary arteries was normally present in severe ischemic
heart disease, but was not present in John. She raised an issue as to whether John’s long history of
methamphetamine use may be associated with this and previous myocardial infarction. She described
that no methamphetamine was detected in the blood toxicology analysis.

Issues for Consideration

The following matters were raised in the inquest:

* the cause of death and in particular, whether the use of methamphetamine and/or
Olanzapine may have contributed to Mr. Pocklington’s death;

*  the manner of Mr. Pocklington’s death, including:

* the adequacy of the response to the report of “heart pain” on 28 April 2015;

*  the adequacy of medical care provided to Mr. Pocklington from 28 April to 12 May 2015;
*  observations made of Mr. Pocklington on 12 May 2015;

. any recommendations considered necessary or desirable pursuant to Section 82 of the
Coroners Act 2009.

Cause of Death

In light of Dr Pokorny’ s comments in her report, an expert report from Associate Professor Mark
Adams, consultant cardiologist and head of cardiology at Royal Prince Alfred Hospital, has been
obtained. Associate Professor Adams described that the post mortem examination findings
demonstrate that John had experienced multiple small myocardial infarctions, likely brought about by
coronary artery spasm arising secondary to methamphetamine or cocaine ingestion. In his evidence,
Associate Professor Adams provided helpful explanations consistent with his report and Dr Pokorny’s
findings. He described that John had suffered myocardial infarction/s in the week to days prior to
and/or leading up to 12 May 2015 and that this in turn led to John suffering a fatal arrhythmia on
12 May 2015 (either a ventricular tachycardia or ventricular fibrillation).

Associate Professor Adams considered it likely that the “heart pains” John complained about to RN
McCann on 28 April 2015 were likely the result of coronary artery spasm caused possibly from the
recent use of methamphetamine or from having suffered previous damage to his heart. He also
explained that methamphetamine use can cause cardiac damage regardless of dose and frequency of
use. It is not clear when John last consumed methamphetamine because of the variance in the history
he gave different people - on 28 April 2015 he told RN Grigore that he had used methamphetamine “a
week ago”, but on 11 May 2015 he told CNC Rec that it was “months ago”.
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In terms of frequency, on 28 April 2015 he told RN McCann that he had been having heart pains for a
few months especially after taking drugs and on 1 May 2015 he told the Risk Intervention Team he had
used ice once per month.

The possible puncture marks in John’s upper thigh/groin raises the possibility of him having injected
some form of illicit drug but in the absence of any such drug being detected on post mortem
toxicological assessment, the relevance of it is unclear, particularly in light of John claiming to ingest or
smoke methamphetamine rather than inject it. Associate Professor Adams’ evidence explains that
John'’s fatal heart attack, in the absence of clear evidence of recent methamphetamine use, was likely
due to cardiac damage from earlier and smaller infarcts. Associate Professor Adams’ gave evidence that
John’s use of methamphetamine would have led to recurrent coronary artery spasm and consequently,
multiple myocardial infarctions (over months, if not years). He said that methamphetamine caused a
vaso- constriction and cardiovascular spasms which would create scar tissue.

He said that each small cardiac infarction would leave further scarring or damage on the heart and each
would have cumulative effects causing repeated cardiac infarctions leading to the fatal arrhythmia
which occurred on 12 May 2015. Associate Professor Adams thought that this one was more likely to
have been caused by an earlier infarction, occurring in the week to days prior to 12 May 2015. In the
absence of John having any methamphetamine in his blood at autopsy it seems clear that John did not
use methamphetamine within 48 hours of his death.

Associate Professor Adams explained that John did not have coronary artery disease nor a spontaneous
artery dissection and there was no evidence of embolization so it is clear that methamphetamine usage
over time was the precipitating factor. Associate Professor Adams explained that fatal arrhythmias,
whether due to ventricular tachycardia or ventricular fibrillation, typically occur without warning or
other symptoms such as chest pain and instead present with loss of consciousness and sudden death.
Given that Associate Professor Adams explained methamphetamine use can cause cardiac damage
regardless of dose and frequency of use and that it is not possible to accurately determine John’s use of
methamphetamine given the inconsistent accounts contained in the medical records, Ms Finlay submits
that there are insufficient findings that John was a chronic methamphetamine user. Whether John used
methamphetamine once a month or sporadically, he identified that his binge drinking was more
problematic though he was sufficiently aware to tell RN McCann that he had begun experiencing heart
pain after he used drugs over the recent few months.

Manner of death
The manner of John’s death involves a consideration of the way or circumstances in which it occurred
and involves a focus on more than just the medical cause of death.

The adequacy of the response of the report of “heart pain” on 28 April 2015

Associate Professor Adams was asked to comment on RN McCann’s review and response to John's
complaint of “heart pains” on 28 April 2015 taking into account the clinical context in which it occurred.
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Namely, being that of a nurse working in a Justice Health Clinic in a correctional facility. Though he was
not critical of RN McCann not organising an immediate medical review other evidence suggests that an
ECG should have been considered.

Associate Professor Adams’ acknowledged in his evidence that had John presented to a hospital or had
been in the community a medical review could have been organised on the basis of the “heart pain”
complaint however in John’s circumstances he points to a number of important pieces of clinical
information which mitigate against urgent or even prompt referral for medical review being necessary
at the time. In particular, the observations RN McCann recorded were all within normal limits. A pain
of 4/10 is not severe and RN McCann appeared cognisant that John was complaining of heart pain
rather than chest pain because she noted that it did not radiate to the arm. EN Woods gave evidence
that had an inmate complained to her that he was experiencing heart pain she would have organised
and performed an ECG. She said that it is a readily available test and that is a very simple procedure.
She said she would also have considered whether to organise a medical review.

Associate Professor Adams said that a medical review could include an ECG and a blood test to examine
Troponin levels which can indicate, depending on the timing of the test to the pain or cardiac event,
whether there has likely been a release of a protein registering an elevated level consistent with
demonstrating a cardiac event. However, Associate Professor Adams commented that had a medical
review been undertaken on 28 April 2015 or shortly thereafter, it is unclear as to whether any
therapeutic response would have ensured that would have averted John’s death. Associate Professor
Adams has suggested that an ECG might have shown some changes consistent with myocardial
infarction, such as ST elevation of depression and that blood troponin levels would likely have been
elevated due to the myocardial infarctions (identified on autopsy) but the previous infarctions were
likely very small and even on a coronary angiogram being performed may not have been indicated and
likewise an echocardiogram may have been within normal limits.

Associate Professor Adams indicated that had John undergone a urine/blood drug screen that he would
have been likely advised to avoid using drugs, particularly amphetamines because of the high risk of
causing further myocardial damage. He also suggested that a medical review could also have resulted
in John being given aspirin and monitored for 48 hours. However, he noted in his evidence that many
people would not have prescribed Aspirin and even if they had it would not have prevented the
arrhythmia suffered on 12 May 2015.

RN McCann should have organised an ECG and a medical review if that was possible. However given
that she saw John at 11 am and he was transferred from that location to the MRRC that day such an
arrangement may have not been possible. Associate Professor Adams said that if John had been in a
tertiary hospital setting and reported that he was experiencing heart pain within a 4/10 range he would
have been referred for a medical review. However, Associate Professor Adams said that the fact that
John was in custody, had a psychiatric, criminal and drug history and was young would make a decision
to refer him for a medical review not an “easy decision to make”.
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RN McCann could have completed a Health Problem Notification form advising the need for John to
have an ECG and medical review which could have been followed up by the Justice Health staff at the
MRRC. This would have been consistent with ensuring a continuity of care from one correction’s facility
to another. We do not know whether RN McCann considered doing so as she is not available. However,
it should be noted that at the time John was screened at MRRC he did not apparently mention the pains
to RN Grigore which suggests that they had either ceased or were significantly less than he reported
five hours previously.

In the absence of evidence from RN McCann, Justice Health provided a document from the Adult
Emergency Response Guidelines (2009) titled “Cardiac Pain Algorithm” which provides a pathway to
medical service personnel for treatment where a prisoner is experiencing Chest Pain/Angina/Possible
Acute Myocardial Ischaemic/Infarction, which indicates that if systolic Blood Pressure is greater than 90
mmHG then half to one table of Glyceryl Trinitrate (GTN) and if the pain is relieved provided 300 mg
Aspirin (oral). If possible perform an ECG, discuss with medical officer. If the ECG is abnormal or unclear
then the prisoner should be transferred to hospital for further assessment if ECG changes are apparent.
John's systolic reading was 121 so had RN McCann approached his knocking up on his cell button and
complaining of heart pain as an emergency those guidelines should have prevailed.

In the circumstances RN McCann should have indicated that John required both an ECG and a medical
review so that bloods could be taken to measure his Troponin level. If she was unable to do this
because John was about to transit to MRRC, then a Health Problem Notification Form should have been
completed and highlighted so that John could receive this care. Though John had an ECG on 25 April at
the hospital which was normal and there was a possibility that the ECG if performed on 28 or 29 April
may have also been normal, if blood had been taken there was a good chance that a rise in John’s
Troponin level would have been detected and further investigations could have followed. However,
had a medical review been arranged | accept that any follow up from investigations over the next 14
days would have not likely progressed to any effective treatment to prevent the acute myocardial
infarction causing his death on 12 May 2015. That is likely to have been the case regardless of whether
John was in custody or living in the community. In the circumstances John’s family feel aggrieved that
John did not have the opportunity to have his heart pain further investigated after reporting it to RN
McCann. | agree that a person’s access to adequate health care should not be jeopardised because
they are in a custodial setting.

The adequacy of the medical care provided to Mr Pocklington from 28 April - 12 May 2015

No criticism has been made of the medical/nursing care provided to John from 28 April 2015 through to
him being found unresponsive on 12 May 2015. No cardiac condition was identified at the MRRC
Reception Screening and there is no record of John raising the issue again with any member of Justice
Health. His medical and nursing management was routine and largely focused on his mental health
issues. Associate Professor Adams is clear that the Olanzapine John had recommenced had no role in
his experiencing a heart attack. In respect of 12 May 2015, expert opinion has been sought from an
Accident and Emergency Physician,

Report by the NSW State Coroner into deaths in custody / police operations 2020 34



Professor Anthony Brown, a Senior Staff Specialist in Emergency Medicine at Royal Brisbane and
Women'’s Hospital and a Professor of Emergency Medicine at the University of Queensland, as to the
adequacy of the medical response to Mr Pocklington being found unresponsive on 12 May 2015.
Professor Brown has provided a detailed report based on his review of relevant statements and in
particular, the CCTV and hand-held camera footage.

Professor Brown was not critical of any aspect of the care and engagement of resuscitation procedures
and timeliness. He described the CPR as being of a high standard, with appropriate use of a bag valve
mask to provide breaths interspersed with 30 external cardiac compressions. He also noted that the
person providing cardiac compressions was rotated at appropriate intervals. Professor Brown identified
some small areas in which the CPR may not have been textbook, though he was not overtly critical and
did not suggest that any variations in technique would have influenced the overall outcome of the CPR.

Professor Brown did not express any concerns regarding the initial performance of CPR on the cell bed
and he had no criticism of the equipment used during CPR. He considered that the resuscitation
attempts were ceased at an appropriate time. Professor Brown was not of the view that any earlier
attendance by Dr Bemand was required or would have changed the course of events as he was satisfied
that those who were performing the CPR (Justice Health staff and then paramedics) possessed and
performed the necessary skills. Both Associate Professor Adams and Professor Brown agreed that in
order to have some chance of survival from an acute heart attack that emergency first aid needs to be
commenced within about four minutes of the patient’s collapse. The Polkington family have viewed the
CCTV footage and are concerned about the response of the Corrective Services Officers towards finding
John unresponsive. Whilst it is clear that SCO Dally immediately called for medical assistance, the time
between that radio call and when that assistance arrived was a particularly difficult period for them to
see because there was no checking of vital signs, urgency or provision of CPR.

SCO Dally and SAS Mariner both gave evidence that a priority in attending a medical emergency in a
prison environment is to ensure the safety of the environment. They said it was not safe to enter the
cell until the pod was secure from all the prisoners who had been ‘at large’ in the pod. Whilst | accept
that position, | do appreciate that from the Polkington family’s perspective a viewing of the CCTV
footage may not give the impression that John'’s situation was treated as “medical emergency” until
after the nurses started CPR. Inmate TS who first discovered John did not run to the officer’s station
and the officers did not run to John’s cell carrying any medical apparatus. The officers stayed outside
John’s cell but for the briefest of moments when SCO Dally entered it and touched John’s neck for a
second and then went back outside. The first two nurses attended without running and without
medical equipment and it was not until the other nurses arrived with the emergency trolley that any
equipment, particularly the defibrillator was available.

Two minutes elapsed between TS discovering John, fetching and bringing the officers back to the cell.
Another one and half minutes elapsed before RN Fagaloa commenced CPR.

Report by the NSW State Coroner into deaths in custody / police operations 2020 35



For the family that is a long time to watch the CCTV particularly after hearing evidence from Associate
Professor Adam and Professor Brown that time is of the essence.

Both experts agreed that given the descriptions of John having blue lips and cold extremities, very pale
pallor, eyes and mouth open and non-responsive with cardiac asystole, that he was likely to have
suffered collapse at least 30 minutes prior to TS discovering him. RN Lennon’s report that he was warm
is more likely due to the fact that John was in bed under covers rather than an indication that his
collapse was more recent. Professor Brown said that the outcome of an unwitnessed cardiac arrest
where the patient is found to be in asystole is almost universally fatal and even in witnessed events
with full tertiary hospital facilities the survival rate is as little as 7%.

John’s family acknowledges that given John’s collapse was unwitnessed there was no opportunity for
the resuscitation attempt to engage the defibrillator or CPR. The Corrective Services Operations Policy
(13.2.1.1) sets out what a First Responding Officer (FRO) should do upon discovering a death in custody:
- 1. Determine and assess the situation for any risks or hazards including “Prior to entering a scene to
provide assistance, the FRO and all subsequent staff must make sure it is safe to do so...protecting
people and providing the injured with first aid and medical care is the first priority. 2 Establish and notify
Communications — call for assistance from other officers...it is the responsibility of all staff to provide
first aid to injured people if in a position to do so and provided it can be administered safely. It is
imperative that this is done as soon as possible to protect life. Once the FRO has determined it is safe to
enter the scene the FRO must immediately check for signs of life and commence resuscitation....

Though SCO Dally entered the cell after calling for assistance on the radio and he briefly checked for
signs of life he did not commence resuscitation. His explanation was that it was not safe to do because
the pod was still being made secure. SAS Mariner said that he would not have expected SCO Dally to
enter the cell because there was no officer providing security for him. | do not accept that it was not
safe for SCO Dally to have commenced CPR after he entered the cell and felt John’s neck. If it was
unsafe he would not have re-entered the cell in any event. The CCTV shows that the immediate area
was sufficiently vacated by prisoners who were compliant. | accept the evidence from the officers that
safety is particularly poignant in a remand wing because prisoners are not as settled as those who are
sentenced and many prisoners on remand are not necessarily known by the officers and some have
difficult behavioural concerns due to substance withdrawals, mental illness or gang affiliations.
However the CCTV footage would suggest that it was sufficiently safe for a corrections officer to have
entered the cell and commenced CPR while the area was being secured and rather than wait for a
complete lock down or for the medical staff to arrive.

Had RN Fagaloa not been in the pod at the time, CPR would not have been commenced as soon as it
was as the corrections officers were waiting for medical staff to arrive rather than engaging in first aid
as was required under the policy. The nurses arrived with the medical equipment a little over 4 minutes
after TS discovered John but within 45 seconds of RN Fagaloa commencing CPR. CSNSW has confirmed
that every pod now has a defibrillator housed in it. This means that Corrections Officers are able to
commence using that apparatus immediately rather than waiting for medical staff to bring the
equipment into the pod from the clinic.
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In regard to whether the response to John was treated as an emergency, | acknowledge the custodial
setting is a relevant context and that due to the inmate population, particular in a remand wing, it was
important for TS and the Corrections Officers and Health staff not to react or act in a way which could
cause alarm, panic or unwanted involvement of other prisoners. SCO Dally’s said that he did not check
for John’s vital signs and commence CPR was due to security and believing that medical assistance was
readily available. | think that this explanation is more given in hindsight because at the time SCO Dally
genuinely thought John was deceased because he saw John had his eyes open and he was unresponsive
and he was pale.

However, the policy relating to a Death in Custody makes it clear that even if an officer finds an absence
of signs of life in a person it does not necessarily man that a person had died and accordingly the FRO
must check for the following signs of life: breathing, pulse, heartbeat and or pupil/contraction on
exposure to light. SCO Dally did not do those things.

The policy goes on “If the inmate is not breathing or a heartbeat cannot be detected resuscitation must
be started and first aid applied where necessary. Resuscitation attempts must continue until medical
personnel arrive and take over...once health staff arrive CSNSW staff may withdraw unless they are
requested by medical staff to assist in treating the inmate”. In relation to SCO Dally not checking for
signs of life (as set out in the policy) or providing CPR once he had called for medical assistance,
Professor Brown indicated that it would have made no difference. He explained that he agreed with
Associate Professor Adams’ view that for John to have had some chance of survival, he would have
needed to have been found within four minutes of his collapse.

Though there is no evidence of when it was during the period 8.27 to 10.08 am that John had become
unconscious and unresponsive it is likely to have been at least 30 minutes prior to inmate TS seeing
him. Given the descriptions of his skin pallor and extremities having a blue tinge that it is likely that
John had collapsed at least half an hour prior to inmate TS seeing him. Associate Professor Adams
explained that the blue tinge of lips and hands is as a result of a lack of circulation of oxygenated blood.
Professor Brown took into account that RN Lennon suggested that John was still warm when CPR
began, noting that he was clothed and in bed and that it takes some time for a deceased’s body to cool.

Recommendations

A Coroner has a statutory power to make recommendations under Section 82 of the Coroners Act.
Counsel Assisting has put forward two recommendations for consideration. The first relates to
clarifying to the CSNSW officers that providing emergency first aid should not be compromised by an
emphasis of dealing with risks and hazards over checking for signs of life and commencing first aid. Mr
Downing queried whether the Operations Policy Manual which then applied or the Custodial
Operations Policy and Procedures which now apply make it clear that security of the centre is the
highest priority and everything else is secondary. Counsel Assisting suggests that if it is the intent of the
policy that corrections officers identify prisoners at large in the environment as a “risk and hazard” that
must be dealt with prior to checking for signs of life then the policy should say so.
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Without such, he queries whether the steps a corrections officer should take and what those priorities
are unclear. Counsel Assisting points out prompt steps are required when time is of the essence and if a
prisoner is in tachycardia (rather than asystole) the quick use of a defibrillator is essential. Ms Finlay
agrees that an attempt to preserve life should be the primary focus though acknowledges the need to
ensure security so that responders are safe to be able to respond to a medical emergency. Ms de
Castro Lopo does not support a change to the Operations Policy and Procedure because even if there is
explicit reference to a hazard and risk being that of inmates being at large in the vicinity, it cannot
always be predicted what the situation will be in a serious incident. For example, what might be done in
a remand wing might be different to that done in a sentenced prisoner wing.

| accept that both SCO Dally and SAS Mariner were appropriately trained and experienced officers who
were aware of their responsibilities as First Responding Officers. The first instruction from SAS Mariner
was appropriate “radio for help” and his second response was to clear the area of inmates and enlist
the assistance of other officers. That response was not essentially at the exclusion of SCO Dally being
able to enter the cell and check for signs of life. Indeed both officers wrote in their respective Incident
Reports filed that day that this had been done. It hadn’t because they were both of the view that John
was deceased.

While SAS Mariner was organising other officers, Officer Carlsson had the security of the pod in hand
leaving SCO Dally sufficiently safe to enter the cell. He in fact did enter the cell. The fact he did not
properly check for signs of life and commence CPR was not because the area was not secured. It was
because he believed the medical team were soon to arrive and in any event John was deceased. It was
not because there was a confusion or misunderstanding about prioritising security with first aid.

Mr Kellaway pointed out that SAS Mariner said that to render it safe to enter John’s cell that the officers
had to contain and isolate the area and he would not have directed SCO Dally to go into the cell alone
because there was a need to maintain sight and sound of another officer. | note that SAS Mariner did
not direct SCO Dally to go into the cell but SCO Dally did go in so he must have felt safe enough to do so.
The CCTV footage indicates that the area appeared safe enough for him to have done so. In any event,
there was nothing to stop one officer guarding the cell door while the other officer entered, checked for
signs of life and commence CPR whilst medical support arrived. Accordingly | do not propose to make a
recommendation about identifying whether the presence of prisoners may present a specific hazard or
risk when assessing an emergency situation.

Further, | note that there are many everyday tasks, not just emergency situations, requiring corrections
staff to always maintain an assessment of the hazard and risk prisoners provide to themselves and to
each other and to the operation of the centre generally and given this explicit requirement there seems
little to advance by making it implicit in an emergency environment. The second recommendation
Counsel Assisting suggested for consideration is put forward by Professor Brown’s report that Justice
Health and Corrective Services adopt a team structure and role delineation for cardiopulmonary arrests
and the type of life support training that might be given to Correctional Officers might be appropriate.
The first aid support which was provided to John was performed by Justice Health personnel and the
attending paramedics who did not call on CSNSW officers to assist.
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The policy in the CSNSW “Custodial Operations Policy & Procedures” for medical emergencies is at 13.2
and clearly sets out that: “Correctional officers must provide first aid to inmates until medical personnel
respond and commence treatment. Correctional officers must assist medical personnel if requested”.

The policy clearly sets out the role of the First Responding Officer (or officers and that the role can be
shared) and other correctional officers. | am satisfied that policy adequately identifies and
communicates the CSNSW officer’s roles and | do not think the circumstances of this case warrant any
recommendations in that regard. Ms Finlay submitted that | consider a recommendation that
Correctional Officers wear body video cameras citing that if SCO Dally or SAS Mariner had worn one,
what they saw would be recorded. Whilst that issue is of interest, it was not ventilated with any of the
witnesses and was not an issue about which | inquired so | am not now in a position to consider such a
recommendation but | do note that most of what occurred is captured on the CCTV and shortly
thereafter by the hand held camera so in this matter very little further evidence, if any would have been
gained in any event. The Polkington’s grief for the loss of their beloved John is amplified by not only
the fact that he died suddenly and so young but because he was in custody, away from those with
whom he was extremely close, particularly Vicki who had always given him unwavering love and
support. John told Corrections officers repeatedly that his family was his protection and on his
reception he was upset about how his incarceration would upset Vicki.

The family have been extremely patient and have pursued and ensured that John’s death be properly
investigated and understood and so over 5 years later and just 2 days before John’s birthday which
would have been his 37", they can truly say that they have done everything they could to make sure
that John’s coronial process has been properly completed. | again pass on my sincere condolences to
them.

Formal Findings:

Identity: John Pocklington

Date: 12 May 2015

Place: Metropolitan Reception and Remand Centre, Silverwater NSW 2128
Cause: Acute Myocardial Infarction

Manner: Natural
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2.208086 of 2015

Inquest into the death of Brooke Carroll. Finding deivered by

DSC Grahame at Lidcombe on the 22 May 2020.

This inquest concerns the tragic death of Brooke Carroll. Brooke died by the side of the Mitchell
Highway after the vehicle she was travelling in hit a power pole. At the time of the collision, the vehicle
was being followed by a police car. Brooke was in the passenger seat. The driver was speeding and
affected by methylamphetamine.

Brooke was only 18 years of age at the time of her death. She was one of four sisters and also had two
half-brothers. She had strong bonds with her parents and also with her uncle and aunt. Her sister
shared with the court a little of Brooke’s personality. “To know Brooke was to love her. She had a
personality like no other. Brooke had so many hopes, dreams and aspirations. She was never afraid to
set the bar high. As kind and gentle as she was, Brooke was equally mischievous and was always ready
to play jokes and bring humour ...she was a larrikin.”

The profound grief felt by all family members was evident in court four and a half years after her death.
| acknowledge the pain of losing this wonderful young woman so young.

The role of the coroner

The role of the coroner is to make findings as to the identity of the nominated person and in relation to
the place and date of death. The coroner is also to address issues concerning the manner and cause of
the person’s death. A coroner may also make recommendations in relation to matters that have the
capacity to improve public health and safety in the future. In this case, there is no dispute in relation to
the identity of Brooke, or to the date, place or medical cause of her death. For this reason the inquest
focused on the manner and circumstances of Brooke’s death and on questions about whether her
death could have been prevented.

At the time Brooke died, she was a passenger in a vehicle being followed by a NSW Police Force vehicle.
Her death clearly occurred “in the course” of police operations. In these circumstances, pursuant to the
relevant legislation, the conduct of an inquest, by a senior coroner, was mandatory. The purpose of
these provisions is to ensure that a death of this nature is thoroughly and carefully reviewed. The public
must have confidence that all deaths which occur during police operations are scrutinised carefully and
independently and that any opportunities for improving police practice are quickly identified.

| am satisfied that after Brooke’s death, an investigation of the events surrounding the collision took
place pursuant to the relevant NSW Police Force Critical Incident Guidelines and that the necessary
information was gathered by non-involved officers so that these matters were able to be properly and
fully examined at the inquest in an impartial manner.
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The inquest could not be commenced until after the relevant criminal proceedings had concluded. |
acknowledge this delay is likely to have caused further distress to Brooke’s family members.

The evidence

The court took evidence over three hearing days. The court also received extensive documentary
material, compiled in a two volume brief of evidence. This material included witness statements,
medical records, photographs and video recordings, as well as court records. While | do not intend to
refer to all of the material in detail in these findings, it has been comprehensively reviewed and
assessed.

A list of issues was prepared before the proceedings commenced and circulated to the parties. The
issues explored at the inquest included:

* Was Senior Constable Trudgett’s attempt to follow Mr. Thompson’s vehicle a “police pursuit”,
such as to enliven the pursuit policy within NSW Police Force Safe Driving Policy (“the SDP”)?

¢ If the conduct of Senior Constable Trudgett amounted to a “pursuit” for the purposes of the
SDP, whether the conduct of Senior Constable Trudgett prior to and during the pursuit was
appropriate.

¢ |If Senior Constable Trudgett’ s conduct did not amount to a “pursuit” for the purposes of the
SDP, whether his conduct was appropriate in the circumstances, in light of the other provisions
of the SDP.

*  Whether, if the conduct of Senior Constable Trudgett did not amount to a “pursuit” for the
purposes of the SDP, it should have done so, so that the safeguards contained in the SDP apply
to these circumstances.

* Regardless of the applicability of the SDP, was Senior Constable Trudgett’s contact with VKG
adequate?

These questions directed the focus of the evidence presented in court. However as is often the case, a
hearing can crystallise the issues which are really at stake.

In addition to brief oral evidence from the officer in charge, Sergeant Yonneka Hill, two witnesses were
called to give oral evidence. The court heard from Senior Constable Luke Trudgett, who was the
involved officer, and also Acting Senior Sergeant Nicholas Hrymak, who provided a report for the
purposes of assessing whether or not Senior Constable Trudgett’ s conduct on the night was in
compliance with the SDP. Throughout the inquest, it became clear that aspects of the SDP are poorly
understood by the officers tasked to implement it. Police are often called upon to make difficult
decisions quickly. More training and clearer guidance is needed to ensure these decisions are based on
an adequate assessment of the risk involved.
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While | have some criticism of Acting Senior Sergeant Hrymak’s review of the incident that led to
Brooke’s death, | am satisfied that Senior Constable Trudgett approached these proceedings with
honesty and a genuine willingness to learn. It is important to note that the driver of the vehicle
involved in the accident, Scott Thompson, has already been dealt with in a criminal court. He was
charged and convicted for aggravated dangerous driving causing death, and failure to stop in a police
pursuit, amongst other offences. Documents relating to these proceedings were before the court and
those matters were not revisited in any detail.

Mr Thompson gave various early inconsistent accounts of what happened. What is clear is that he knew
police were signalling him to stop and he continued to drive at speed. His eventual plea reflects this
fact.

Background

Little is known about Brooke’s decision to travel in the car with Scott Thompson that evening. The court
is informed that Mr Thompson was Brooke’s boyfriend, but knows little about the nature of their
relationship. The car they were travelling in had been purchased on the day of the incident from Mr
Thompson’s friend Gregory Knight. It appears the car belonged to Ms Maddison Emery, who at some
point was in a volatile relationship with Mr Knight.

During the investigation, the car was examined by Senior Constable Anthony Pellicane. The only pre-
existing defect discovered was that the nearside rear tyre was found to be worn, with no tread present
on the inner edge of the tyre. This may have contributed to the driver losing control at speed, in poor
weather.

The events prior to the critical incident

Senior Constable Trudgett had been a police officer for around eight and a half years at the time of
Brooke’s death. He had spent three of those as a highway patrol officer. He had undergone a highway
patrol education course, which included full time study at Goulburn and on the job training in the
western region. By July 2015 he estimated that he had been involved in 2000 — 3000 traffic stops and a
small number of pursuits.

On Wednesday 15 July 2015, Senior Constable Trudgett was rostered on at Dubbo Police Station and
was tasked to conduct Highway Patrol duties within the Orana Local Area Command between 4pm and
2am. Senior Constable Trudgett was the driver of Western 219 (“WTN 219”), a green, fully marked
Highway Patrol Holden SS Commodore sedan, NSW registration CB 59 DR. He was in full police uniform
and operating as a single unit. WTN 219 had a Mobile Data Terminal (“MDT”) attached to the vehicle
and Mobile Automated Number Plate Recognition (“MANPR”) capabilities, as well as In Car Video
(“1cv”).

At the commencement of his shift, Senior Constable Trudgett conducted a number of routine checks
and procedures relating to his vehicle and equipment.
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Senior Constable Trudgett noticed that on attempting to log onto the MDT, there was no power running
to it, or to the ICV, which was obvious as the mirror did not illuminate. He noted that the radar
appeared to be working appropriately. Senior Constable Trudgett subsequently attended the police
“radio techs” and was assisted by Senior Constable Goodman, who replaced a fuse in the rear of the
vehicle. This resulted in the ICV and MDT being operational. Senior Constable Trudgett stated that
throughout his shift that evening, the ICV was functioning correctly with the exception of the
microphone, which appeared to be faulty. Senior Constable Trudgett stated that he commenced his
duties on the road and conducted three vehicle stops prior to the fatal accident, without incident. The
ICV appeared to be functioning, aside from the issue with the microphone.

At approximately 8.15pm, Senior Constable Trudgett was driving WTN 219 in a “general west direction”
on the Mitchell Highway. He said the road “appeared to be in a reasonable condition.” The highway at
that point is a single lane dual carriageway and the area has a sign post indicating a speed limit of
110km/h.

The weather conditions

The court heard various accounts of the weather conditions at around that time. Senior Constable
Trudgett noted that prior to and at the time of the incident it had been raining. Independent civilian
witnesses were more descriptive. Justin Beavis described the weather just before the accident as
“terrible” ... “it was pouring rain and there was rain all over the road that [his] car was, sort of, tracking
off on the road”. Angela Coker, who was travelling from Sydney to Dubbo, stated that “it was raining all
the way”. She described the conditions as “raining very heavily’. They were, yeah, horrendous”. She was
familiar with the road, but the weather was such that she was travelling at a speed lower than she
would normally. Robert Thomson said it was “raining horribly” and that the weather was “probably the
worst [he had] driven on those roads...” he had his high beams, driver lights and spotlights on his
vehicle on and “visibility was very poor”. He was driving a lot slower and had engaged the four wheel
drive on his vehicle, because he thought the conditions were “very dangerous”.

| accept that the road was wet and the driving conditions were dangerous with diminished visibility. The
ICV shows that Senior Constable Trudgett had his wipers on and that rain was falling. It was dark.

The course of driving

Senior Constable Trudgett told the court that as he approached Tarwong Lane, an oncoming vehicle
“popped over the rise and appeared to have their main beam headlights on”. The headlights remained
on as the vehicle continued to travel in an easterly direction towards Wellington. Approximately 50
metres from the oncoming vehicle, Senior Constable Trudgett activated WTN 219’s primary warning
lights. In the recorded interview he conducted the day after Brooke’s death, Senior Constable Trudgett
stated “I activated the police warning lights to conduct a u turn.” However in his later police statement,
provided five days after the incident, he stated “I activated the Police vehicle’s primary warning lights to
signal the driver to stop.”
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In oral evidence, Senior Constable Trudgett clarified his thinking at the time he made the decision to
activate his lights, agreeing that in terms of his state of mind, he put the warning lights on, “namely the
lights on top of the police vehicle above, to indicate to [Thompson] with the high beams to stop”. He
further explained:

“I was conducting a U-turn in order to ... when | activated my lights it was the intention to stop. I've
conducted the U-turn safely and then when Mr Thompson was nowhere to be in sight, I’'ve had to catch

7

up.

Senior Constable Trudgett confirmed that the issue he was concerned with was the offence of using
high beam lights on an oncoming vehicle. Senior Constable Trudgett conducted his U-turn just near a
roadside memorial on the southern side of the roadway. It was dark but he was able to identify that the
car with the high beams was white in colour. He accelerated to “catch up to the vehicle”, rounding a
slight left hand bend in the roadway, and then he saw the brake light on the white vehicle activate as it
navigated a slight right hand bend leading onto the Maryvale Straight.

Shortly after this, Senior Constable Trudgett saw a “white flash” or “glow” in the area he believed the
white vehicle was travelling. Senior Constable Trudgett accelerated further reaching an approximate
speed of 170 km/h before slowing slightly to take a right hand bend. The court was able to view the ICV,
which records a highest speed at 170 km/h.

Justin Beavis was travelling from Dubbo towards Wellington at the time of the incident and told police
that the white car had followed his 4WD at a very close distance after leaving the town of Geurie, until
both vehicles entered the 110 km/h zone sign posted area of the road. Mr Beavis states that the white
car then overtook him and “flew past”, “leaving him for dead”. He described the speed as
“unbelievable” in light of the rain. Mr Beavis states that he “noticed the police car”, WTN 219, first
seeing “his lights” and then noticing the police car turn “around in pursuit of the speeding car”.

After making it through the right hand bend, Senior Constable Trudgett observed a white vehicle (BFN-
49)) in a paddock on the northern side of the Mitchell Highway. He stated “my eyes were on the vehicle
and as | looked back in front of me there was a cable or wire across the roadway appearing to be falling.
The sounds of glass exploding inside the Police vehicle and something hitting it rang out.” Senior
Constable Trudgett stopped his vehicle at what he estimated to be about 60-70 metres past the white
vehicle. He realised that his police vehicle had no power and that the ICV was not recording. He had no
headlights or light bar. Senior Constable Trudgett used his police radio to call for urgent assistance.

He walked back towards the white vehicle in the paddock, flagging down two civilian vehicles to slow
down and stop on his way to the white sedan. When he got to the white car, the first person he saw
was a female in the front passenger seat. He believed that she was already dead. He was unable to find
a pulse.
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This person was Brooke Carroll. Senior Constable Trudgett then noticed a male he recognised as Scott
Thompson trying to exit the vehicle. He was wearing a seatbelt and had a brown and white bag draped
over his shoulder. He appeared to be momentarily trapped by compression and confinement.

Senior Constable Trudgett called out to the two civilian vehicles that had stopped. One male, Adrian
Whitehead, called ‘000’ and another male, Robert Thomson, came into the paddock to assist him. In his
recorded interview, Senior Constable Trudgett stated that Mr Thompson had some apparent injuries
including a head laceration. He appeared to have scattered speech and train of thought, and overall he
appeared vague. Senior Constable Trudgett then attempted to free Mr Thompson by cutting his
seatbelt with his Leatherman. He also cut the brown and white bag draped over Mr Thompson’s
shoulder, which felt heavy.

Senior Constable Trudgett stated that he then questioned Mr Thompson about the other passengers in
the vehicle. He was told that there was an additional male passenger in the vehicle called “Stephen”.
This was evidently a lie. Senior Constable Trudgett briefly spoke to the ‘000’ operator before asking
Robert Thomson to conduct “a line search for a body or a further injured person”. Robert Thomson
attempted to locate the third person. He walked back up to the road following the marks through the
field and to the foot of the telegraph pole. Nothing of interest was located.

Senior Constable Trudgett then asked Mr Thompson “Why did you try and fuck off from me? | just
wanted to talk to you about the high beams”. Mr Thompson denied he had taken off and enquired
about the other car that was in front of him. Senior Constable Trudgett told Mr Thompson that there
was no other car.

He also reconfirmed with Mr Thompson who the other passengers in the vehicle were. Mr Thompson
still stated there had been a male and female passenger in the car. It was later confirmed that there
were only two people in the car. Robert Thomson states that while he was assisting with Mr
Thompson, he asked him questions about the incident. He stated that Mr Thompson told him that his
car had been travelling approximately 120 km per hour and that he had “just hit a pole”. Approximately
15 minutes later, assistance arrived including police vehicles Wellington 20 and Western 222 and
ambulance paramedics. Mr Thompson was taken to Dubbo Base Hospital. It was subsequently
confirmed that his bag contained methamphetamine and cannabis.

Senior Constable Trudgett immediately observed significant damage to the roof of the white vehicle
and to the offside part of the vehicle near the “B pillar” (behind the driver’s seat). Senior Constable
Trudgett described the car as “almost folded in half.” He also described the “telephone pole/post” as
broken in two pieces — one piece with cable rolled on itself on the southern side of the roadway and the
bigger piece located on the northern side of the roadway”. Senior Constable Trudgett also noted the
damage to WTN 219, the vehicle he had been driving. Both ICV cameras were off the windscreens, the
near side and rear windscreens had “exploded” and there was “damage to the front and the offside of
the vehicle for the whole length of the vehicle”.

He stated he did not “think there was a panel that wasn’t dinted.”
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Sergeant Kelly Wixx was the Supervisor at Dubbo Police Station on the evening of the accident and was
utilising fully marked police vehicle Dubbo 14. She acknowledged the broadcast relating to the collision
at about 8:30pm and proceeded to the scene of the accident. When she arrived at the scene, she
observed that Senior Constable Trudgett’ s vehicle was approximately 100 metres from the white
vehicle and that there was a broken piece of telegraph pole in the drainage ditch on the right hand side
of the road, with steel cabling wrapped around it. Sergeant Wixx stated that a short distance from this,
a police light bar system was lying on the road, which Senior Constable Trudgett identified as belonging
to WTN 219.

In all the circumstances, it appears that Mr Thompson lost control of his vehicle and collided with a
telegraph pole. Damage to the pole caused wires to fall on the roadway. These have impacted with
WTN 219 and dislodged the police light bar and caused other damage. Sergeant Brett Samuel and
Senior Constable Gudgeon of the Crash Investigation Unit attended the incident at approximately
1.45am on 16 July 2015. They confirmed the significant damage to the white vehicle was caused by the
white vehicle colliding with a timber telegraph pole. The court has had an opportunity to review their
evidence and view the photographs of the collision scene. | accept that Brooke’s terrible injuries were
caused by this collision and that there was no contact between the white vehicle and the police car.
This is corroborated by viewing the ICV.

Post mortem examination and Brooke’s cause of death

Tragically Brooke was confirmed deceased at the scene and was subsequently transferred to Dubbo
Base Hospital. A post mortem examination was performed by forensic pathologist Dr Leah Clifton on 17
July 2015. In her report dated 22 September 2015, Dr Clifton stated that the cause of Brooke’s death
was multiple injuries to the head, thorax and limbs, including fractures to the skull, left clavicle, pelvis,
right femur, left tibia and fibula and right scapula. There were also multiple superficial lacerations,
bruises and contusions on her body. Dr Clifton concluded these injuries were consistent with blunt force
trauma in a high speed motor collision.

Proceedings against Scott Thompson

Scott Thompson was charged, convicted and sentenced in relation to Brooke’s death and other related
matters. He received a sentence of four years and nine months (with a non-parole period of three years
and seven months) for “dangerous driving occasioning death in circumstances of aggravation”. The
aggravating circumstance was that his driving was impaired by methylamphetamine. A number of
other offences were also finalised, including a failure to stop in a police pursuit, driving under the
influence of methylamphetamine, driving with illicit drug in blood and drive while disqualified. He was
also convicted of a drug supply charge. Forensic pharmacologist Dr Judith Perl provided an expert
report in this matter. In her view, the concentration of methylamphetamine detected in Mr Thompson'’s
blood was “very significant” and would have “very substantially” impaired his driving ability at the time
of the collision.
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It should be emphasised that Mr Thompson pleaded guilty to failing to stop in a police pursuit. The plea
was taken on an agreed set of facts and Mr Thompson received a custodial sentence for the offence.
Both Senior Constable Trudgett and Acting Senior Sergeant Hrymak told the court that they were
unaware of this outcome. It is difficult to understand why this important information was not available
to Acting Senior Sergeant Hrymak when he was tasked to review the incident. It is difficult to
understand how the Assistant Commissioner who signed off on the report or someone on the Critical
Incident Team did not at least question Acting Senior Sergeant Hrymak’s characterisation of the course
of driving, given the criminal charge which had been preferred.

Notwithstanding the fact that neither Acting Senior Sergeant Hrymak nor Senior Constable Trudgett had
knowledge of the fact that Mr Thompson had pleaded guilty to failing to stop in a police pursuit, | am
deeply troubled by the apparent inconsistent approach across the agency as a whole, regarding the
categorisation of the driving of Senior Constable Trudgett on the tragic evening in question. At the
conclusion of these coronial proceedings, those appearing for the Commissioner of Police
(“Commissioner”) urged me to accept that no pursuit had occurred. However during the criminal
prosecution of Mr Thompson, other officers, also working for the Commissioner, appear to have
thought it appropriate to pursue a conviction for the offence of failing to stop in a police pursuit.
Indeed Mr Thompson was convicted and sentenced for this very offence. Acting Senior Sergeant
Hrymak was adamant to the end that no pursuit took place. Why then was a plea accepted to the
charge? Why was Mr Thompson imprisoned for the offence?

The Safe Driving Policy

In recent times, the complex issues surrounding police pursuits have been widely debated in public and
have been the subject of significant research and investigation throughout many parts of the world. A
number of the issues as they relate to NSW have previously been examined by this Court. The issues
clearly have a wide public interest. The question of whether and in what circumstances police should
pursue a vehicle is a complex one and one that is currently approached differently in various
jurisdictions. There are no obvious or easy answers and reasonable people may differ on the correct
approach to take. Ultimately, it involves a careful balance between interests that at times conflict.

Providing police with sound and accessible guidance on the operation of their discretion to pursue
becomes a difficult but necessary task, particularly when decisions to pursue are so often made quickly
and in stressful circumstances. Over the years many in the community have been rightly concerned at
the number of deaths arising from or in the course of police pursuits. The SDP is a NSW Police Force
internal policy document which guides police driving practice and strategies, including the conduct of
police pursuits. There have been numerous iterations of the policy. The court had access to the policy in
force at the time of Brooke’s death (“SDP version 7.2”), and the current policy (“SDP version 9.2”).
While much of the policy is identical across versions, there have been some significant changes.

The previous Commissioner Scipione APM notes in the foreword of the SDP version 7.2 that the NSW
Police Force has a major responsibility to improve road safety and in doing that, “we must lead by
example”.
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Right from the start, the policy makes it clear that oversight of pursuits is essential and the Duty
Operations Inspector (“DOI”) is especially charged with the role of determining whether a pursuit shall
terminate or continue. Individual officers no longer have an unfettered discretion in this matter. A clear
head, away from the stressful operational environment, must be involved if a pursuit is to continue.

Part 6 of the SDP version 7.2 deals specifically with urgent duty and pursuits, providing definitions and
guidelines to support officers in making their decisions to initiate and/or continue pursuits. It is clear
that a pursuit commences at the time a decision is made to pursue a vehicle that has ignored a direction
to stop. The pursuit continues if the police vehicle follows the offending vehicle in an attempt to remain
in contact, whether or not warning lights or sirens are activated.

Police are given guidelines to consider prior to making a decision to pursue, which involve weighing up
the danger to themselves, other road users and the subject of the pursuit. Police are reminded that the
driver and the vehicle must be appropriately classified. The Pursuit Guidelines in SDP version 7.2 did not
specifically guide officers to consider weather conditions, traffic density, and road conditions. However,
later versions of the policy have added this guidance. Importantly, in the factual circumstances of this
case, the SDP Version 7.2 contained a clear direction that when a vehicle engages in a pursuit, the DOI
or VKG shift operator must be informed and certain information must be communicated immediately,
including the reason for the pursuit and the conditions at hand. If communication cannot be made with
VKG, police must not pursue. This policy is aimed at giving proper independent oversight to each and
every police pursuit which occurs in NSW. If police in pursuit are told to terminate, they must do so. It is
an essential and important part of the current policy.

A critical issue arising in this case was whether officers are adequately trained to quickly and accurately
recognise when they are “in pursuit”. Is there a grey area between following a vehicle after a traffic
stop and being “in pursuit”? Only the latter will provide the officer and the general public with the
protection of contemporaneous oversight and independent risk assessment. This court has previously
grappled with the question — was this course of driving a “pursuit”? Are there ways to clarify and
improve police understanding of policy in this area?

* Was there compliance with the Safe Driving Policy?

The evidence of Senior Constable Trudgett

Senior Constable Trudgett impressed the court as a genuine and honest witness who did all he could to
grapple with the issues before the court. | accept that he has been severely and sincerely traumatised
by Brooke’s death and has given the matter considerable thought. His willingness to review his original
assessment of the circumstances in which he found himself does him enormous credit. Senior Constable
Trudgett initially told the court that he had not been “in pursuit” of Mr Thompson. He explained: “l was
conducting a U-turn in order to...when | activated my lights it was the intention to stop. I’'ve conducted
the U-Turn safely and then when Mr Thompson was nowhere to be in sight, I've had to catch up. And if
| had gotten behind him earlier enough and he still hadn’t stopped, that’s when | would have been
looking at going with the sirens, adding the flashing of the lights and horn in order to stop, if he hadn’t
have stopped then, then it would be in pursuit.”
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The thrust of his evidence was that the brief period where he followed the white vehicle was not a
pursuit but rather an attempt to “close the gap” after an attempt at a traffic stop. In his mind, pursuant
to the policy, there was no obligation to call VKG until it became “a pursuit.”

| accept that Senior Constable Trudgett genuinely believed he was conducting a traffic stop. He
explained

“I felt that at the time it wasn’t a pursuit because | was in the correct...vehicle... | needed to catch up to
him for, safety of police and others, and | also took in the, the conditions at the time, being night, rainy
and being a rural road. | felt that catching up and well stopping him about the, the offence of using his
high beam on an oncoming vehicle required my, my attention.” Senior Constable Trudgett told the
court he had conducted traffic stops before where he had just activated lights and the person had just
pulled over. Senior Constable Trudgett was taken to the relevant definition of pursuit in SDP version
7.2.

He was advised that at the time of Brooke’s death, a pursuit included circumstances where an officer
has attempted to stop a vehicle and the driver of the vehicle is attempting to avoid apprehension or
appears to be ignoring police attempts to stop them and the officer continues to follow them, whether
or not their vehicle is displaying warning lights or sounding a siren. On reflection, Senior Constable
Trudgett agreed that on the evening of 15 July 2015 he had signalled to the driver to stop, the driver
appeared to be ignoring the request to stop, he made a decision to follow him and that this constituted
a “pursuit”.

Senior Constable Trudgett also stated that he now believed there was “ambiguity” with respect to the
correct interpretation of the policy. He had already stated that while he had some education about the
SDP and had read it two or three times, he had not been specifically trained in its interpretation. He was
aware that there were discussions and differences of opinion between highway patrol officers about
“what constitutes a pursuit and what doesn’t” under the SDP and, for example, at what point “trying to
keep in contact”, becomes a “pursuit”.

At the time Senior Constable Trudgett’ s car made contact with the wires from the power pole, he was
chasing the white vehicle at up to 170 km/h. His light was activated. Some of his first words to the
driver were “Why did you try and fuck off from me?”, so it is clear he believed that the vehicle was
trying to avoid apprehension. | am well satisfied that Senior Constable Trudgett was “in pursuit” within
the meaning of the policy and that his conduct should have been subject to the oversight and guidance
of an independent officer. In other words VKG should have been contacted.

| accept that the period of time between the U-turn and the point where the collision occurred was
relatively short, just 47 seconds. Nevertheless in my view a pursuit had clearly commenced. While we
are now aware that the driver was affected by drugs and had been speeding shortly prior to the
accident, it is important to remember that at the time the pursuit commenced, it did so because a
motorist did not dip his high beams on a dark and rainy night.
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It became evident that Senior Constable Trudgett was not particularly troubled by the speed at which
he was travelling, nor did he think it inappropriate for a traffic stop. He was focussed on “closing the
gap”. He stated “l needed to close the gap. |, | don’t think about the speed as much. I’'m not going to try
and pull max speed in order to catch it”. When questioned about his speed of 170 km/h, he explained
that he “didn’t believe its high speed” on a highway. In my view the circumstances of this case make it
very clear that Senior Constable Trudgett, operating as a single officer, would have been assisted by
calling in a pursuit so that he had the immediate guidance of a senior independent officer.

The evidence of Acting Senior Sergeant Hrymak

The brief contained a report prepared by Acting Senior Sergeant Hrymak, of the Traffic Policy Section,
Traffic & Highway Patrol Command. Acting Senior Sergeant Hrymak had been attached to the Traffic
Policy Unit since 2013 and had previously worked in general duties and as a highway patrol officer. He
conducted a review of the incident “based on the contents of the information stored on Eagle. I”.
However he was unable to identify which documents he had actually reviewed. | was concerned, for
example, when statements from independent eye-witnesses about the road and weather conditions
were put to him in court and he had no recollection of seeing them. Nor did he apparently have any
way of checking whether or not he had reviewed those statements.

He was an unhelpful witness in a number of respects. Firstly, his report contained reference to the
incorrect version of the policy. Secondly, he had no direct experience in drafting and reviewing the
policy and limited involvement in training with respect to the relevant sections. Thirdly, he appeared to
have limited knowledge of police involvement in the specific incident or any awareness of the criminal
proceedings. His review was, in my view, superficial. Acting Senior Sergeant Hrymak had been asked to
provide a report for the purposes of assessing whether or not Senior Constable Trudgett’ s conduct on
the night was in compliance with the SDP. His report concluded that “S/C Trudgett did not give the
offending vehicle a direction to stop. S/C Trudgett was undertaking a traffic stop and was attempting to
reduce the distance to the offending vehicle”. His opinion was that Senior Constable Trudgett’ s conduct
was in compliance with the SDP guidelines in relation to traffic stops.

Acting Senior Sergeant Hrymak had the opportunity to hear Senior Constable Trudgett’ s evidence. By
the time he gave his oral evidence, he was well aware that Senior Constable Trudgett had clarified any
possible ambiguity about the reason he activated his lights. It was a signal to stop. He was aware that
Senior Constable Trudgett decided to follow the vehicle and drove in wet conditions at a speed of 170
km/h. He was aware that some of the first words Senior Constable Trudgett exchanged with the driver
after the collision indicated that the officer believed the driver had “tried to fuck off.” He was aware
that Mr Thompson was convicted and gaoled for not stopping in a police pursuit. He was aware that the
involved officer had agreed, in hindsight, that a pursuit had been triggered.

Notwithstanding all of this, Acting Senior Sergeant Hrymak remained firm in his view that no pursuit
had occurred. He said “...in this actual incident had the officer closed the distance on the vehicle, and
there was a clear intention of him to stop that vehicle by way of warning devices, and the vehicle
doesn’t stop, at that point that’s when a pursuit is engaged.”
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| found his explanation and lack of reflection unimpressive. In my view, he is incorrect and his evidence
does nothing but further muddy the distinction between traffic stop and pursuit.

Changes to the policy since Brooke’s death

It was well beyond the scope of this inquest to conduct a full scale review of the SDP or assess all the
changes made in the last iteration of the policy. However, the court accepts that there have been some
small improvements to the SDP since Brooke’s death. In the 2019 policy, SDP version 9.2, officers are
given more specific guidance in relation to factors they should consider when conducting traffic stops
(Part 6), pursuits (Part 7) and in urgent duty (Part 8). For example in relation to pursuits, police must
now take into account specified factors such as danger to police and other road users, weather and
road conditions, traffic density, and time of day.

SDP version 9.2 also elaborates on one further relevant factor. Prior to engaging in a pursuit, Part 7-2-2
states that an officer should consider “the distance between the police and offending vehicle and the
speed required to close that distance”. However, it is troubling that Part 6-4, which relates to traffic
stops and the factors that must be taken into consideration when conducting a traffic stop, a police
officer need only consider “the distance required to be covered to reduce the distance to the offending
vehicle”. “The speed required to close that distance”, a factor to be considered in relation to pursuits, is
not given as a specific factor to be considered in traffic stops. Considering the particular circumstances
of this case, it is hard to understand why speed should only be specifically referred to in relation to
pursuits. | accept Senior Constable Trudgett honestly (but incorrectly) believed he was conducting a
traffic stop at the time he drove after the white vehicle reaching a speed of 170 km/h in the rain. Clearly
whatever he was doing — traffic stop or pursuit — he needed to carefully consider the danger of the
speed he needed to reach to “close the gap.”

The need for recommendations

Police Officers failing to properly understand or be able to implement the Safe Driving Policy in the field
are not a new or isolated issue. The Inquest into the Death of Corey Kramer for example, dealt with a
non-compliant pursuit of a 14 year old boy on a mini motorbike in October 2016, which occurred more
than a year after Brooke’s death. Officers following Corey had failed to understand that they were in
pursuit and as a result there was no contemporaneous oversight of their decision to follow the boy in
extremely risky circumstances. In that case, the court heard some evidence about the nature of training
that occurs during initial training at Goulburn Police Academy. It was also referred to the Mandatory
Education Program delivered in 2016/17 across NSW.

During the inquest into Corey’s death, the Commissioner accepted that there had been a breach of the
relevant SDP and that the officers involved had a flawed understanding of the requirements of the
policy. Nevertheless, counsel for the Commissioner resisted a recommendation aimed at improving
officer training, expressing confidence that sufficient training was already in existence.
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Despite that resistance, | made a recommendation in April 2018 that the Commissioner “implement
further training and educational initiatives aimed at developing a better understanding of the
requirements of the Safe Driving Policy regarding pursuits amongst employees of the NSW Police Force
to whom the Safe Driving Policy applies and furthermore, undertakes a full audit regarding the
effectiveness of these training and educational initiatives”.

Disappointingly, the recommendation was ultimately rejected. Following the proceedings, the
Commissioner, M J Fuller APM, informed the court that he

“..consider[ed] there are adequate training and education initiatives in place to educate police on the
SDP and pursuits. Following amendments to the SDP, a Mandatory Continuing Education (“MCPE”)
module was implemented for the 2016/17 training year. The policy puts measures in place to address
deficiencies or policy compliance issues. The MCPE remains available as an optional training module for
the current training year. These training elements supplement the training courses provided by Police
Driver Training”.

“Effectiveness measures are gauged through ongoing assessment and review of policy compliance. This
is done at a local level by Safe Driving Panels formed at individual Commands in accordance with the
SDP. The Traffic and Highway Patrol Command reviews, on a daily basis, every pursuit in the State. Any
compliance issues or other matters of concern arising from them are referred to the State Pursuit
Management Committee (SPMC). This Committee is responsible for monitoring the functioning of the
SDP and recommending to the Commissioner any changes to policy that may be required. The findings
arising from the Kramer Inquest are being considered by the SPMC as part of the SDP review currently
underway.”

| note that Brooke’s death predates Corey’s death. | am confident that should | have been minded to
make a similar broad recommendation in these proceedings, it would again be rejected. However, in my
view the issues remain. The SDP, particularly as it relates to pursuits, is poorly understood by those
tasked to implement it. The issue goes beyond those working in general duties and relates also to those
in Highway Patrol Units. At the very least, further training for Highway Patrol Officers is called for. The
Highway Patrol Officer who was involved in this tragic incident, Senior Constable Trudgett, himself
spoke of ambiguity and ongoing discussion between officers about what being “in pursuit” entailed.
When asked about how he thought this ambiguity could be corrected, he asked the court “how much
time have you got”?

Two other draft recommendations also arose directly from the evidence.

It appeared evident that there needs to be further work done in explaining the difference between
urgent duty, traffic stops and pursuits in a form that is easily accessible to all officers in the field.

The evidence of Acting Senior Sergeant Hrymak indicates to me that the difference is not well
understood, even at a senior level. Health workers have benefitted greatly in recent years by the
thoughtful design of one page flowcharts which consolidate complicated policy into easy-to-read
formats.
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In my view, if a chart which would assist officers to understand and interpret Parts 6, 7 and 8 of the SDP
cannot be easily produced, then there is a problem with the policy itself, and the grey areas between
the categories, which must then exist, need further attention and clarification. Finally there is also a
need to add “consideration of speed” as a specific factor to the current policy in relation to traffic stops
(Part 6-4).

Response from the Commissioner to draft recommendations

Draft recommendations in those terms were circulated at the end of the proceedings to allow for
comment prior to finalisation. In a response from counsel, on the Commissioner’s behalf, the need for
any further training in relation to the SDP was rejected outright. In relation to the development of a
flowchart, the Commissioner stated “the current education of the SDP v 9.2 parts 6, 7 and 8 are
sufficiently satisfactory in quality and quantity to delineate the requirements and obligations of officers
with respect to each part” and therefore a flowchart is not required. The recommendation suggesting
an amendment to SDP version 9.2 (Part 6-4) regarding the inclusion of a specific factor requiring police
to consider the speed they would need to travel at in order to reduce distance to an offending vehicle
when conducting a traffic stop, will apparently be considered. However it was also submitted that a
paragraph in the SDP foreword advising police that their actions must be reasonable in all the
circumstances and that all reasonable care must be taken, already serves to “reinforce that all aspects
of using a police vehicle are to be taken into account not just speed, and the actions of police must be
reasonable, and police must be able to justify their actions.”

The response of the Commissioner is disappointing. In my view, there is sufficient evidence to establish
that police officers need further assistance in understanding and properly implementing sections of the
SDP, particularly in relation to traffic stops and pursuit. After considerable reflection, | believe the
Commissioner ought consider carefully the issues raised in these proceedings and implement changes
to reduce the risk of road deaths in the future.

Formal Findings

Identity: The person who died was Brooke Carroll.

Date of death: 15 July 2015.

Place of death: By the side of the Mitchell Highway, near Maryvale NSW.

Cause of death: Multiple injuries. Her injuries were consistent with blunt force trauma sustained in a
high speed motor vehicle collision.

Manner of death: Brooke was the passenger in a motor vehicle driven at speed by a drug affected driver
who was attempting to evade police. The car she was in collided with a pole during a police operation.
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I make the following recommendations,

To the Commissioner of Police

1. To give consideration to enhancing the training provided to all Highway Patrol Officers to
include a yearly refresher course on Parts 6, 7 and 8 of the SDP and that training be developed
and delivered with the assistance and involvement of the Traffic Highway Patrol Command.

2. To give consideration of developing and implementing a flow chart to assist officers in their
implementation/interpretation of Parts 6, 7 and 8 of the SDP.

3. To give consideration to amending Part 6-4 of the SDP to include a specific factor requiring
police to consider the speed they would need to travel at in order to reduce the distance to an
offending vehicle when conducting a traffic stop.
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3. 323840 of 2015

Inquest into the death of Robert Howlett. Finding delivered
by State Coroner O’Sullivan at Lidcombe on the 22 April
2020.

Mr Robert Howlett was born on the 30 December 1940. At the time of his death on the 3 November
2015, he was serving a custodial sentence at Long Bay Correctional Centre. On the advice of pathologist
Dr Ansford, a coronial certificate was issued for the cause of death, which was determined to be
ischaemic heart disease with an antecedent cause of coronary atherosclerosis. An identification
statement was completed by Sandra Williams, a Correctives Officer who had known Mr Howlett for four
years.

Mr Howlett had a long custodial history and was on parole for a life sentence for serious charges. Mr
Howlett’s initial sentence commenced on 23 March 1984 and he was released on parole on 20
November 2011, whereupon he resided in Community Offender Support Programs residence (COSP)
until his parole was breached and he was returned to custody on 15 September 2015. At the time of his
death he was housed in cell 7, Wing 15, Area 3 at Long Bay Correctional Centre. Mr Howlett’s sister
expressed concerns in her statement to the police that Mr Howlett was not receiving his full
medications whilst in custody.

The discharge summary from Campbelltown Hospital following an admission on 23 May 2015 indicates
that Mr Howlett had been prescribed nifedipine 20 mg daily, and although this was withheld during
admission, it could be restarted. General Practitioner records also list nifedipine as one of Mr Howlett’s
medications. Mr Howlett was not prescribed nifedipine during his last custodial sentence from 15
September 2015.

The Inquest:

The Coroner’s Act 2009 (the Act) provides that where a person dies in lawful custody, an inquest into
their death is mandatory and must be presided over by a senior Coroner (ss. 23 and 27). Section 81 of
the Act requires me to make a finding as to the identity of the individual who died the date and place of
death, and the cause and manner of death. “Cause of death” refers to the physical cause and “manner”
refers to the circumstances leading up to and surrounding the death.

A secondary but equally important function of the Coroner is governed by s. 82 of the Act, which
empowers me to make any recommendations that are considered “necessary or desirable” in relation
to Mr Howlett’s death. Having a public inquest is particularly important when a person dies while in
custody because prisoners are a vulnerable group within our community.
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Their vulnerability is three-fold. Firstly, it is well accepted that many prisoners suffer from some form of
physical or mental illness, including those relating to illicit drug use. Secondly, the loneliness and
distress of custody may well exacerbate any mental distress.

Thirdly, prisoners do not have the agency to make their own decisions about the type of medical care
that they can access and are away from family and friends who might otherwise care for them. They are
completely dependent on the authorities who detain them; in this case the employees of a State
correctional centre. A hearing for the inquest into Mr Howlett’s death was held before me at the State
Coroner’s Court in Lidcombe on the 22 April 2020. The inquest did not hear oral evidence from any
witnesses.

The Evidence:

Background:

In 2015, Mr Howlett was a seventy-four-year-old man with an extensive medical history. He was an ex-
smoker with previous heavy tobacco use. He had severe lung disease, with smoking related emphysema
as well as previous bronchiectasis. He had had multiple exacerbations of this lung disease with lower
respiratory tract infections requiring anti-biotic treatment. Baseline therapy for his respiratory issues
included Seretide and Spiriva.

From an early age Mr Howlett suffered from a profound hearing disability that was unresponsive to
hearing aids. He was on a waiting list for a cochlear implant. Communication with Mr Howlett was
difficult, although he could lip read to a degree. Written notes were often used as an aid to
communication. He had a history of gastro-oesophageal reflux treated with omeprazole. He had long
term back problems including lumbar compression fractures and spinal stenosis. These caused an
unsteady gait and necessitated him using a walking frame for mobilization and a chair for showering.

Long standing problems due to benign prostatic hypertrophy with repeated urinary tract infections
were noted. He had a recent fracture of the wrist and iron deficiency of unknown cause. He had a
history of hypertension and had been taking the anti-hypertensive nifedipine. Apart from two brief
episodes of atrial fibrillation in the context of lower respiratory infections, he was not known to have
any heart disease. During 2015 Mr Howlett had a number of exacerbations of his lung disease. In
January 2015 he was seen at Campbelltown Hospital where he was found to have an infective
exacerbation of his emphysema. Mr Howlett was treated with antibiotics as an outpatient.

In May 2015 he had a further infective exacerbation of his emphysema, complicated by sepsis and atrial
fibrillation. The sepsis led to low blood pressure. The sepsis was treated with antibiotics and Mr Howlett
was admitted to Campbelltown Hospital for 3 days for intravenous antibiotics. His anti-hypertensive
nifedipine was ceased so as not to exacerbate his low blood pressure. According to medical opinion
within the brief of evidence, in the setting of rapid atrial fibrillation nifedipine may not only lower blood
pressure but potentially cause further reflex tachycardia making the atrial fibrillation harder to control.
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On discharge from this admission it is mentioned within the discharge summary that “nifedipine 20 mg
daily withheld during admission, however, can be restarted.”

On 25 October 2015, Mr Howlett attended the Long Bay clinic with shortness of breath. An irregular
pulse was detected and he was transferred to Prince of Wales Hospital for further investigation and
management. He was diagnosed with atrial fibrillation and a lower respiratory infection. The respiratory
infection settled with antibiotics and the atrial fibrillation resolved spontaneously.

On the 27 October 2015 Mr Howlett returned to a normal wing at Long Bay Correctional Centre with a
course of Augmentin duo forte (a broad spectrum antibiotic).

The Fatal Incident:

Witness accounts of the death

Mr Howlett’s cell mate, Sidney Manning, states that on the night of the 1 November 2015, Mr Howlett
was coughing and struggling to get his breath. On 2 November 2015, Mr Howlett was seen in the clinic
for a dressing of a boil. His vital signs were attended; all were satisfactory with no abnormalities
detected. Manning states that Mr Howlett had improved on the 2 November 2015, but he was still
coughing during the night. As a result of the coughing, Manning asked Mr Howlett if he wanted him to
hit the buzzer to alert Correctives staff, but Mr Howlett indicated he was okay. About 6:30 a.m. on 3
November 2015, Manning was released from cell 7 to go to work for the day. About 7:10 a.m. Senior
Correctional Officer Manjeet Rana observed Mr Howlett sitting on the edge of the bed. He appeared
fine. About 9:30 a.m. Senior Correctional Officer Rana opened Mr Howlett’s cell door and saw him
sitting on a chair inside his cell. Again, Mr Howlett appeared fine. Senior Correctional Officer Rana left
the cell door unlocked. About 10:30 a.m., inmate David Ledgard walked past Mr Howlett’s cell. As he
walked past, he saw Mr Howlett lying on his bed, face up, with his arm lying off the bed. Ledgard went
to the neighbouring cell and then accompanied another inmate, Alastair Paterson, back to Howlett’s
cell. They then went to the wing office and informed Senior Correctional Officer Rana that Mr Howlett
did not look well. Senior Correctional Officer Rana attended Mr Howlett’s cell and could not get a
response from him.

Inmates Paterson and Ledgard then carried Mr Howlett from his cell and onto the ground outside the
cell. They commenced CPR with the assistance of a third inmate, George Warlow, and continued CPR
until Justice Health nurses arrived at 10:35 a.m. The nurses took over CPR and administered oxygen
therapy. About 11:00 a.m. NSW Ambulance officers arrived. NSW Ambulance Officer Quigg
pronounced Mr Howlett deceased at 11:02 a.m. At 12:13 p.m. Mr Howlett was examined by Dr
Stephen Hampton, who issued a life extinct certificate.

Nifedipine Medication
To better assess how Mr Howlett’s medications were administered while he was in Corrective Services

custody, a statement was sought from Bernadette Hollis, Regional Nurse Manager Women’s and
Metropolitan North within Justice Health and Forensic Mental Health Network.
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She was asked to detail how details of an inmate’s prescribed medications are obtained upon arrival to
custody and why nifedipine did not appear on Mr Howlett’s list of prescribed medications during his
most recent period of custody. She responded that upon arrival into custody a nurse conducts a
Reception Screening Assessment (RSA) with the incoming patient. The patient is asked to provide
details of their medications and medical history. If they are taking medications, the patient is asked to
sign a release of information form and then this form is forwarded via fax to the community health
provider. In Mr Howlett’s case he did not disclose nifedipine as a regular medication during the initial
RSA or when subsequently interviewed on the 17 September 2015 by the General Practitioner.

When the release of information form signed by Mr Howlett was sent on the 19 September 2015 to his
nominated community health provider, Campbelltown Medical Centre, they did not return any
information, stating that they had last seen Mr Howlett on the 24 August 2012.

However, Mr Howlett's community health provider appears to have been Campbelltown Mall Medical
Centre, which is a different entity to Campbelltown Medical Centre. Records subsequently obtained
under a section 53 order for production from Campbelltown Mall Medical Centre disclose records for
Mr Howlett up to September 2015, which is shortly before Mr Howlett entered custody. Nifedipine is
listed in their records as a long term medication under the name Adalat Oros. Given Mr Howlett’s
communication and hearing difficulties it may be that a miscommunication occurred concerning the
details of his community health provider. On the 29 October 2015 a Network physiotherapist made a
request for information from Campbelltown Hospital regarding a wrist fracture. This request for
information noted that Mr Howlett had been prescribed nifedipine, but as the request was requested
by the physiotherapist there was no appointment made for GP review.

The Expert Report of Professor Adams

Given the concerns expressed by Mr Howlett’s sister and the information from Campbelltown Hospital
and Campbelltown Mall Medical Centre about Mr Howlett’s current medications, an expert report was
sought from A/Professor Mark Adams, the head of the Department of Cardiology at Royal Prince Alfred
Hospital, as to whether the non-administration of nifedipine during Mr Howlett’s custodial sentence
commencing 15 September 2015 would have impacted on his death. Professor Adams details the
effects of nifedipine in his report, describing it as a calcium channel blocker that relaxes blood vessels
and thereby lowers vascular resistance and blood pressure. Adams says that unlike certain other
hypertensive medications, nifedipine does not confer other survival benefits apart from the lowering of
blood pressure. The exception is in relatively rare cases of a syndrome of coronary artery spasm that
does not apply in Mr Howlett’s case. The sole apparent reason that nifedipine was prescribed to Mr
Howlett was to control his blood pressure.

During the period from 15 September and 3 November, Mr Howlett had his blood pressure measured
on numerous occasions. On 17 September 2015 his blood pressure was 116/68, on 25 October it was
101/64, and on 2 November 2015 it was 109/59. Professor Adams notes that these measurements are
quite low and prescribing an anti-hypertensive might lower the blood pressure to unsafe levels.
Professor Adam’s opinion is that it was appropriate not to prescribe nifedipine.

Report by the NSW State Coroner into deaths in custody / police operations 2020 58



Professor Adam’s says that if it had been known that nifedipine was a usual medication for Mr Howlett,
it most likely would have been withheld for safety reasons. Professor Adams states: “l do not think that
the failure to prescribe nifedipine when the deceased began his last custodial sentence in 15 September
2015 made any contribution to the deceased’s death on 3 November 2015.”

Autopsy Report

On the advice of pathologist Dr Ansford, a coronial certificate was issued for the cause of death, which
was determined to be ischaemic heart disease with an antecedent cause of coronary atherosclerosis.

Formal Finding:

The identity of the deceased: Robert Howlett

Date of death: 3 November 2015

Place of death: Long Bay Correctional Centre

Cause of death: Ischaemic heart disease and coronary atherosclerosis

Manner of death: Natural causes whilst serving a custodial sentence
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4. 323811 of 2015

Inquest into the death of lvan Mikic. Finding delivered by DSC

Lee at Lidcombe on the 4 September 2020.

At the time of his death, Mr Ivan Mikic was being held in lawful custody at Wellington Correctional
Centre. He was serving a custodial sentence which had been imposed in February 2007. On the morning
of 3 November 2015 Ivan was found unresponsive in his cell with no signs of life. Emergency services
were called but despite immediate attempts to revive Ivan he was later pronounced deceased. The
subsequent post-mortem examination revealed that Ivan died from the toxic effects of methadone. As
Ivan had not been prescribed methadone at the time of his death, this raised questions as to how and
where Ivan had obtained the methadone, and the circumstances leading up to his death.

Why was an inquest held?

Under the Coroners Act 2009 (the Act) a Coroner has the responsibility to investigate all reportable
deaths. This investigation is conducted primarily so that a Coroner can answer questions that they are
required to answer pursuant to the Act, namely: the identity of the person who died when and where
they died, and what was the cause and the manner of that person’s death. When a person is charged
with an alleged criminal offence, or sentenced after being convicted of a criminal offence, they can be
detained in lawful custody. By depriving that person of their liberty, the State assumes responsibility for
the care of that person. Section 23 of the Act makes an inquest mandatory in cases where a person dies
whilst in lawful custody. In such cases the community has an expectation that the death will be properly
and independently investigated.

A coronial investigation and inquest seeks to examine the circumstances surrounding that person’s
death in order to ensure, via an independent and transparent inquiry, that the State discharges its
responsibility appropriately and adequately. Further, in lvan’s case questions were raised as to
observations made of him by Corrective Services New South Wales (CSNSW) staff several hours before
he was found unresponsive, and as to how the toxic amount of methadone came to be in Ivan’s system.

Ivan’s life

Inquests and the coronial process are as much about life as they are about death. A coronial system
exists because we, as a community, recognise the fragility of human life and value enormously the
preciousness of it. Recognising the impact that a death of a person has, and continues to have, on the
family and loved ones of that person can only serve to strengthen the resolve we share as a community
to strive to reduce the risk of preventable deaths in the future. Understanding the impact that the
death of a person has had on their family only comes from knowing something of that person’s life and
how the loss of that life has affected those who loved that person the most. Therefore, it is extremely
important to recognise and acknowledge the life of that person in a brief, but hopefully meaningful,
way.
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Ivan’s father, Peter, and his mother, Olga, were born in Croatia and Germany, respectively. They both
came to Australia at a young age and later met and formed a relationship. They had three children
together: Debbie, Martin and Ivan, who was born in 1981. lvan was initially raised in the suburbs of
Western Sydney before the family moved to the New South Wales Hunter region. Ivan attended
primary school but only had a limited education at secondary school level. Regrettably, due to Ivan's
interaction with the criminal justice system, he was unable to sustain any meaningful periods of
education or employment. Ivan met his eventual de facto partner, Melissa Bailey, when they were
teenagers. They later formed a relationship and had a son, Jake, together.

Although Ivan had frequent interactions with the criminal justice system his brother Martin said that he
acknowledged his past wrongdoings and accepted penalties imposed by the courts, including the most
recent sentence that he was serving at the time of his death. According to Martin, lvan was attempting
to make productive use of his time in custody by looking after his health, seeking assighment to work
programs and learning to become a better person. Ivan reportedly had aspirations of starting his own
business and building his own home upon his eventual release from custody.

Ivan was known to have a loud personality and to be what Martin described as a show off. There is no
doubt that lvan was, and still is, dearly loved by his family. There is equally no doubt that Ivan loved his
son enormously and that the experience of being in custody while Jake was growing up was extremely
difficult for Ivan. Notwithstanding, Ivan maintained regular contact with Jake and the rest of his family,
and did his best to be a good father to Jake even though he was separated from him. It is distressing to
know that Ivan’s life ended in sudden and tragic circumstances, at a time when he was looking and
working towards a better future for himself and his son.

Ivan’s custodial history

Ivan had previously been convicted of a range of criminal offences as an adult, dating back to 1999.
Some of these convictions resulted in sentences of imprisonment. On 28 August 2004 Ivan was charged
with a number of offences, including an offence of murder. He was received into the custody of CSNSW
at Newcastle Court and later bail refused. On 7 April 2006, at the Supreme Court in Sydney, Ivan was
convicted of the offences that he had been charged with. lvan was subsequently sentenced to partially
concurrent terms of imprisonment, with the overall effective sentence being one of 24 years
imprisonment, commencing on 29 August 2004 and concluding on 28 August 2028, with an overall
effective non-parole period of 20 years, concluding on 27 August 2022.

Following sentencing Ivan was classified as an A2 maximum security inmate. This classification
remained in place following reviews conducted in July and October 2015. In about February 2012, lvan
was placed on an active Special Management Area for Protection (SMAP) order at his own request. This
is a form of protective custody where inmates only mix with other inmates of the same categorisation.
Ivan was initially detained at Goulburn Correctional Centre from 2006 to 2013 and was later transferred
to Wellington Correctional Centre on 24 March 2014. Upon his arrival at Wellington, Ilvan was
continuously managed as a SMAP inmate. Due to his classification, lvan was housed in Cell 71 within the
B2 Block (or Pod) along with other SMAP inmates.
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The events of 2 November 2015

On 2 November 2015 Wellington Correctional Centre was partially locked down between 11:30am and
3:00pm in order to facilitate a monthly CSNSW staff meeting. This resulted in the B2 inmates, including
Ivan, being locked their cells at 11:30am.

Geoff Mason was one of the inmates in B2 Pod, in cell 69, two cells from Ivan’s cell. After being locked
in his cell Mr Mason sent Ivan what is known, in the correctional environment, as a “string line”. This is
a line connected between cells which inmates use to pass small items (such as coffee, sugar, and
makeshift wicks to light cigarettes) between themselves. At about 12:30pm Mr Mason sent a string line
to Ivan’s cell and when he retrieved the line he saw that it had some coffee and sugar attached to it,
along with a lighted wick. Mr Mason yelled out to lvan that he had received the items and sent a
cigarette, via the string line, to Ivan. Another one of the inmates in B2 Pod, Malone Tuakeu, was
working as a sweeper in the Pod whose role was to maintain the general cleanliness of the pod.
Available CCTV footage shows that shortly before dinner was served to the B2 inmates, Mr Tuakeu
stood on the handle of Ivan’s cell door so that he could verbally communicate with Ivan through a vent
at the top of the door. This occurred on at least seven occasions over a period of around 20 minutes.

At around 2:30pm Mr Tuakeu was asked by one of the CSNSW officers to take Ivan’s dinner to him.
Whilst standing at the cell door a CSNSW officer, who accompanied Mr Tuakeu to Ivan’s cell, called out
three times for Ivan to get up out of his bed but Ivan did not do so. Mr Tuakeu placed Ivan’s dinner on a
table in his cell and shook Ivan. At the time Ivan was lying on his back with his left leg hanging off the
bed. When Mr Tuakeu shook Ivan, he heard Ivan moan and noticed that he looked a bit pale. It
appeared to Mr Tuakeu that Ivan was snoring and he believed that lvan was asleep. At about 3:30pm
Mr Mason attempted to attract lvan’s attention by calling out to him a number of times. Mr Mason
received no answer from Ivan, which Mr Mason thought to be unusual. At around 4:30pm Mr Mason
called out to Ivan again number of further times, and continued to do so intermittently up until 6:50pm.
On each occasion, Mr Mason did not receive an answer.

At 10:54pm available CCTV footage indicates that the light in lvan’s cell was turned on, with the sound
of a shower running heard from the cell a short time later. At 12:19am on 3 November 2015 the light in
the cell was turned off, with no further activity recorded on CCTV footage from this point forward.

The events of 3 November 2015

As at November 2015 it was usual procedure for a head check to be conducted in B2 Pod every morning
at around 6:20am. This involves correctional officers checking on inmates in their cells to ensure that
they are alive and well, ahead of the daily Let-Go procedure, when inmates are let out of their cells,
later in the morning. Both the head check and Let-Go procedures will be discussed in greater detail later
in these findings. On 3 November 2015 Casual Correctional Officer Jeduam Wykamp and First Class
Correctional Officer Dianne Williams attended Ivan cell at about 6:24am to perform a head check. CCTV
footage recorded Officer Wykamp opening the flap on lvan’s cell door and remaining at the door for
about 19 seconds before moving onto the next cell.
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The Let-Go procedure for B2 Pod was performed later that morning. At about 8:10am Casual
Correctional Officer Shaun Leggett, who was assisting with the Let-Go in B2 Pod, opened Cell 71 and
saw lvan who appeared to be asleep. Officer Leggett called out to Ivan, “Hey, wake up”. When Ivan did
not move or respond, Officer Leggett called out to Casual Correctional Officer Simon Kennedy and told
him that Ivan was “sound asleep”. Officers Leggett and Kennedy continued opening other cells as part
of the Let-Go procedure and once that was completed, they returned to Cell 71 at about 8:12am.

From the doorway of the cell Officer Kennedy called out to Ivan and told him to get up. When Ivan did
not respond Officer Kennedy entered the cell, stood next to Ivan’s bunk and again told Ivan to get up.
Officer Kennedy touched the back of Ivan’s leg twice but Ivan remained unresponsive. Officer Kennedy
placed his fingers on the left side of lvan’s neck to feel for a pulse and found none. Officer Kennedy then
noticed that Ivan was unconscious, not breathing and saw lvan’s “skin to be of a blue colour and his eyes
glazed and milky”. Officer Kennedy immediately left the cell and went to the landing to call for
assistance.

First Class Correctional Officer Trevor Mackander arrived at Cell 71 a short time later and also
attempted to gain a response from lvan, without success. As this was occurring, other correctional
officers also arrived at Cell 71. Senior Correctional Officer Daniel Drury made a radio call to the monitor
room to call for an ambulance and medical assistance whilst other officers initiated cardiopulmonary
resuscitation (CPR) whilst lvan was still on his bunk. lvan was subsequently moved to the ground where
CPR continued. A number of Justice Health & Forensic Mental Health Network (Justice Health) nurses
arrived on scene a short time later. Registered Nurse (RN) Louise Ashton and RN Clair Avery arrived on
scene at about 8:15am and began preparing a defibrillator. RN Melinda Pascoe arrived on scene about
two minutes later and saw that CPR was already underway. RN Pascoe noted that Ilvan had no
spontaneous respirations, pulse or heart sounds, and that his pupils were non-responsive.

RN Soby Uthup arrived at the scene with RN Pascoe and saw that RN Ashton was already assessing lvan
whilst CSNSW officers were performing cardiac compressions. When she arrived, RN Uthup saw that
Ivan was not displaying any signs of life. Paramedics arrived on scene at 8:28am. Electronic records
from the NSW Ambulance case description noted the following:

“[On examination] [patient] unresponsive, pulseless, not breathing. [Patient] face and arms dark blue,
peripherally cold, pupils fixed and dilated, [patient] in extremis/unable to open/inspect airway,
[patient’s] trachea felt stiff/hard...Correctional center [sic] staff started CPR at 0813. Upon gaining this
information we realised [patient] was unwitnessed arrest, had been down for >20 mins, potentially
longer”.

With the assistance of correctional officers and Justice Health nurses, the attending paramedics
continued CPR until 8:38am. However, despite these efforts, Ivan could not be revived and was
subsequently pronounced life extinct.
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What was the cause of Ivan’s death?

Ivan was subsequently taken to the Department of Forensic Medicine at Newcastle where a post-
mortem examination was performed by Dr Leah Clifton on 6 November 2015.

Toxicological examination detected a blood concentration of methadone at 0.43mg/L which Dr Clifton
described as being a potentially lethal level. It was also noted that lvan had moderately severe coronary
artery disease in a single major coronary vessel, but that this pathology alone was unlikely to have
resulted in sudden death. Ultimately, Dr Clifton concluded that the cause of Ivan’s death was
methadone toxicity.

What issues did the inquest examine?

Prior to the commencement of the inquest a list of issues was circulated amongst the sufficiently
interested parties, identifying the scope of the inquest and the matters to be considered. That list
identified the following issues:

*  What were the circumstances leading to the finding of a potentially lethal concentration of
methadone in the postmortem toxicological analysis?

* As at November 2015 what measures did CSNSW have in place to prevent the unauthorised
diversion of methadone by persons who were administered methadone whilst in custody at
Wellington Correctional Centre?

* As at November 2015 what measures did Justice Health have in place to prevent the
unauthorised diversion of methadone by persons who were administered methadone whilst in
custody at Wellington Correctional Centre?

These issues are considered in more detail below, together with aspects of the manner of Ivan’s death.

What were the circumstances leading to the finding of a potentially lethal concentration of
methadone?

Methadone diversion

At the time of his death Ivan was not prescribed methadone as part of any Opioid Substitution
Treatment (OST) program. This therefore meant that the methadone self-administered by Ivan prior to
his death had been obtained from a third party source. It is most likely that the methadone was either
covertly brought into Wellington Correctional Centre, without authorisation, from an external source,
or diverted by another inmate who was prescribed methadone as part of an OST program.

Whilst the possibility that the methadone administered by Ivan had been covertly brought into
Wellington cannot be entirely excluded, the available evidence suggests that it is most likely that the
methadone had been diverted.
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On the afternoon of 3 November 2015, after Ivan had been pronounced deceased, another inmate
(Jeffrey Sherring) informed Senior Correctional Officer Aaron Edwards that, “The coroner will just have
to do a tox screen to see that [lvan] overdosed on methadone”. When Officer Edwards asked Mr
Sherring where Ivan obtained the methadone from, Mr Sherring replied, “He gets it from the other
boys, its putrid drinking other people’s vomit”’. Investing police later obtained a statement from Mr
Sherring in which he explained his general knowledge of the use of methadone whilst in custody. Mr
Sherring said that it was common knowledge that methadone is the main form of currency in B2 Pod,
and that it is sold by some inmates to other inmates for money, cigarettes or other personal goods and
items which an inmate may purchase as part of their “buy up”.

Mr Sherring explained that the process of obtaining methadone involved an inmate, who was on the
OST program, being given their dose and then keeping it in their mouth (and not swallowing it) or then
regurgitating the methadone into a small bucket. The swallowed methadone is then passed through a t-
shirt, with the fabric acting as a filter, so that the collected methadone can then be sold to other
inmates. Mr Sherring said that he had previously seen Ivan use methadone “on many occasions” and
said that he was aware that lvan had a shortened syringe (described as a “fit”) which he kept secreted
inside his anus. Indeed, the autopsy identified a 50 millimetre long syringe with attached sheathed
needle encased in tissue paper and rubber in Ivan’s distal descending colon lumen.

Conclusions: The available evidence establishes that it is most likely the methadone which Ivan self-
administered had been obtained by him after being diverted by another inmate who was on an OST
program. However, it is not possible to identify exactly when and how the methadone was obtained.

Rigor mortis

One aspect of the manner of Ivan’s death that was of particular focus during the inquest was the head
check performed by Officers Wykamp and Williams at around 6:24am on 3 November 2015. This is
because during the emergency response to Ivan being found unresponsive on the morning of 3
November 2015 it was noted by some of the responders that Ivan may have been displaying signs of
rigor mortis, suggesting that he had died sometime earlier. Therefore, a question arose as to whether
Ivan may have been in extremis or already deceased, by the time of the head check.

In her statement RN Pascoe expressed the view that, in her experience as a nurse since 1990 and having
seen expired bodies, it is likely that Ivan “expired a couple hours earlier, perhaps longer” prior to the
emergency response. RN Pascoe explained that she came to this view “as the jaw was set hard, and the
look of the face was set, and [Ilvan] had some kind of rigor stiffness that happens after some time of
death”. RN Pascoe went on to explain that the stiffness surprised her as she “was expecting to attend
someone that had just expired” and that Ivan, in her opinion, was deceased “for a longer time than
anyone could have been resuscitated successfully”.

In evidence, RN Pascoe explained that because Ivan’s pupils were fixed and dilated with no response to
light, there was some stiffness in Ivan’s face, and his face was cold with a slight mottling to the back of
his face it appeared that lvan “had been expired for a total while”.
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Further, RN Pascoe was unable to open Ivan’s mouth or move his jaw in order to insert a Guedel
(oropharyngeal) airway. In a statement, Dr Clifton expressed the view that the description by RN
Pascoe of Ivan’s jaw as being “set hard” is suggestive that rigor mortis was establishing, or had
established, in the jaw. Dr Clifton explained that rigor mortis is known as the stiffening of muscles after
death and develops due to depletion of adenosine triphosphate (ATP), which usually acts to relax
myosin complexes in muscle fibres. ATP depletion therefore leads to prevention of muscle fibres from
relaxing and results in stiffening of muscles.

Dr Clifton explained that rigor mortis typically begins to develop within two hours after death,
beginning in smaller muscles of the body such as the face and jaw, followed by the neck, wrists and
ankles, and then the knees, elbows and hips. Dr Clifton explained that it usually takes between six and
twelve hours to develop full rigor mortis.

It can be accelerated in certain conditions, such as where there has been a high body temperature or
warm environment prior to or at death, and its onset can be delayed when the body is in cooler
temperatures.

When asked to provide an opinion as to the length of the post mortem interval, Dr Clifton said this: “It is
difficult to be accurate in the assessment of time since death in any situation. There are many variables
and it is acknowledged in the forensic literature that rigor mortis is the most uncertain and most
unreliable post mortem event, and caution must be exercised when estimating time since death based
solely on rigor mortis. Assuming the assessment of rigor mortis in the jaw is correct, that the ambient
temperature in the cell wasn’t extremely high and that [lvan] didn’t have an elevated core temperature,
and hadn’t been engaging in strenuous activity at the time of his death, in my opinion, [Ilvan] had likely
been deceased for upwards of 2 hours (potentially more)”.

In evidence, Dr Clifton reaffirmed the opinion expressed above and emphasised that there is no way to
scientifically and ethically study this process and therefore make a determination as to how long a
person has been deceased based solely on rigor mortis. Dr Clifton explained that even if information
regarding the variables referred to above was available it would still be difficult to make any accurate
determination of the time of Ivan’s death based solely on the degree to which rigor mortis had
occurred.

Ultimately, Dr Clifton indicated that the information provided by RN Pascoe that she had difficulty
manipulating lvan’s jaw indicated that rigor mortis was establishing in the jaw at the time that lvan was
examined. To Dr Clifton this finding meant that it was not at the commencement of rigor mortis but,
rather, well into the process. Ultimately, Dr Clifton opined that it was highly unlikely that Ivan had been
deceased for about 15 to 20 minutes, that it was possible he had been deceased for around an hour but
that this was probably not the case, and that it was most likely that lvan was deceased for at least two
hours and probably more.

Conclusions: Given the limitations associated with attempting to determine the time of a person’s
death based purely on rigor mortis, it is not possible to reach any precise conclusion as to when Ivan
died. However, the evidence of Dr Clifton indicates that by the time that RN Pascoe noted some
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stiffness in Ivan’s face and was unable to open his jaw to insert a Guedel airway at 8:29am, it is most
likely that Ivan had been deceased for upwards of two hours, and potentially longer. It is not possible to
reach any conclusion about the extent to which (if any) the post mortem interval exceeded two hours.

Head check

Dr Clifton explained in evidence that death due to methadone toxicity usually occurs following a period
of drowsiness, somnolence or unconsciousness in a person over some hours, although it can also result
in instances of cardiac arrhythmia causing a sudden collapse. This in turn raised a question as to
whether Ivan was displaying signs of methadone overdose at the time that the head check was
performed on the morning of 3 November 2015. Section 12.1.9.2 of the CSNSW Operations Procedures
Manual (OPM), which was in operation as at November 2015, deals with inmate Let-Go procedures.

It provides that after a correctional officer identifies the name of an inmate in a cell (by verifying the cell
card against the Muster Book) the correctional officer will open the cell door and call the inmate by
name. Section 12.1.9.2 goes on to provide: “If the inmate does not respond the correctional officer will
attempt to wake the inmate and satisfy themselves that the inmate is in good health. If an inmate does
not readily respond, the correctional officer will assume that some harm has come to the inmate and
immediately implement the discovering officer procedures for inmates who self-harm”.

These steps are mirrored in the Standard Operating Procedure (SOP) for Wellington Correctional Centre
relating to Inmate Let-Go Procedures, issued in January 2015. Section 5.6 of the SOP provides: “A
minimum of two officers will conduct Let-Go on each landing. The first officer will un-lock the cell door,
the second officer will open the cell door, and call the inmate(s) by name(s). If an inmate does not
respond (both a verbal and physical response is required) the correctional officer will attempt to wake
the inmate and satisfy themselves that the inmate is in good health”.

Section 5.7 also provides for the discovering officer procedure to be implemented if an inmate does not
respond after an officer has made repeated attempts to rouse them. Section 5.8 further provides:
“Officers performing Let-Go procedures will ensure they can physically attest to the fact that all inmates
are accounted for and are alive and well prior to moving onto the next cell and continuing with Let-Go".

Whilst it is apparent that in November 2015 Wellington Correctional Centre had a SOP in relation to
inmate Let-Go procedures, there was no equivalent SOP, or formal procedure document, for the
performance of head checks. Craig Smith, the Governor of Wellington Correctional Centre at the time,
explained that whilst head checks were not mandated, they were often performed at some correctional
centres (including Wellington) as an extra precaution. Governor Smith went on to explain that the
purpose of the head check was, consistent with relevant sections of the OPM, to ensure that inmates
are alive and well, and that if the check identified a serious incident (such as a security breach) it could
be managed prior to the Let-Go procedure. Governor Smith explained that in practice the head check
streamlined the morning Let-Go procedure and allowed inmates to be released from their cells in a
more timely and efficient manner.
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Senior Correctional Officer David Onions, the Night Senior for B2 Pod, explained that the head check
was also performed as it facilitated the transfer of inmates who were required to be escorted from the
correctional centre to attend court. Officer Onions described a head check in this way: “’Head check’ is
a physical check through the door flap. Officers get a response from the inmate, either verbal or a
movement, for example the inmate will shout out, poke his arm or leg out to show he is alive and well”.

Upon conducting the head check of Cell 71 at approximately 6:24am, Officer Wykamp noted the
following in his incident report dated 3 November 2015: “I asked for a response — as | always do for
each cell that | am conducting a head check for. | waited for a few seconds, until | received a response —
after receiving a response | then moved onto the next cell. | can’t recall the exact nature of the response
| received from Cell 71, inmate Mikic, due to having checked a large amount of cells. However, | am
aware that | received a response due to always following the same procedure asking for a response from
the inmate (or inmates) with the cell, waiting for a response and then when | receive a response | move
onto the next cell”.

In evidence, Officer Wykamp explained that when performing head checks it was his usual practice to
open the flap in the cell door and call out to the inmate words to the effect of, “I just need a response. |
just need you to move for me, mate”. Officer Wykamp went on to explain that following this an inmate
would usually provide a verbal response (by spoken word, rather than a groan or snoring), or move
their arm or leg, and that most inmates were aware of the nature of a head check and the time it was
usually performed. Officer Wykamp indicated that if he did not receive a verbal or physical response at
first instance he would usually bang on the flap of the cell door which then usually elicited a response
from an inmate. In the absence of receiving a response following this further enquiry, Officer Wykamp
explained that he would seek the assistance of another correctional officer in order to perform first
responder duties by opening the cell door in order to assess the situation and the reason for the
absence of any response.

Officer Wykamp said that whilst he could not recall the exact nature of the response given by Ivan on
the morning of 3 November 2015 he was certain that he did receive a response. Officer Wykamp
explained: “I know | received a response because if | didn’t, | would have done, as | said before, the first
responding officer duties. So | always make sure | receive a response. If | didn’t get a response, | would
have done that, so | wouldn’t have moved along”.

Officer Williams explained in her statement that her usual practice when performing a head check was
to open the window flap of each cell door, obtain a clear view of the inmate (turning on the cell light if
necessary), call out “head check” and expect to hear a verbal response, look for any movement by the
inmate and if none was observed, request the inmate to move. Officer Williams said that once she was
satisfied that she had heard a response from an inmate, and observed the inmate move, she would
move onto the next cell. In evidence, Officer Williams confirmed that it was her usual practice to not
move on from a cell until she had received both a verbal response from an inmate and some type of
physical movement. In relation to the morning of 3 November 2015, Officer Williams agreed that she
performed a head check of B Pod with Officer Wykamp at approximately 6:20am. Officer Williams
provided this account:
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“I did not hear a response from lvan Mikic. | did not do the head check on his cell. | only heard responses
from cells that | attended to on that morning”. In evidence, Officer Williams indicated that she was
performing a head check at cell 70 at the same time that Officer Williams was performing a head check
in the adjacent cell where Ivan was housed. Officer Williams said that she did not have a particular
recollection of the nature of the head check performed by Officer Wykamp, and whether he
experienced any difficulty in obtaining a response from Ivan. However, Officer Williams said she did not
notice anything about the head check performed by Officer Wykamp that made her believe it had not
been performed correctly.

Conclusions: There is no evidence to suggest that Officer Wykamp did not perform a head check at
Ivan’s cell on the morning of 3 November 2015 in accordance with his usual practice, and the practice
that had been adopted at a local level at Wellington Correctional Centre. Whilst Officer Wykamp could
not recall the response that Ivan gave when the head check was performed, the available evidence
indicates that the response was sufficient to allow Officer Wykamp to continue with the head check of
other cells. Having regard to this evidence, and the conclusions already reached above regarding the
limitations associated with determining time of death based purely on the onset of rigor mortis, it is
most likely that Ivan was not deceased at the time that the head check was performed.
Notwithstanding, this does not exclude the possibility that Ivan was in the terminal phase of methadone
overdose and experiencing drowsiness or somnolence as described by Dr Clifton. Depending on the
extent of this presentation, lvan may still have been able to provide an adequate response to the head
check. However, as this remains only a possibility on the available evidence, it cannot be said with any
certainty that there was a missed opportunity to identify a serious medical event at the time of the
head check and, accordingly, intervene to provide medical assistance.

What measures did CSNSW have in place to prevent the unauthorised diversion of methadone at
Wellington?

Section 12.1.11.2 of the OPM dealt with the dispensing of restricted drugs at a Health Centre within a
correctional centre. It relevantly provided for a correctional officer to act as a witness to the
administration of a restricted drug, which included watching an inmate consumed the drug as directed
by a Justice Health nurse, and searching the inmate to ensure that the drug had not been diverted.

Section 12.1.11.3 of the OPM set out a number of additional controls when dispensing, relevantly,
methadone. It noted that whilst Justice Health had its own policy and procedures to follow concerning
the dispensation of methadone and controls to minimise the risk of diversion, operational support
would be provided by correctional officers to assist in minimising such risk. It relevantly provided that a
supervising correctional officer would:

Ensure that the inmate to whom methadone is dispensed is not carrying anything in their hands or in
their pockets, except their identification card; Visually check the inmate’s mouth to ensure that it is
empty (including ensuring that dental prostheses are removed); Pat searching the inmate with
particular checks of collars, sleeves, pockets and hands.
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During the course of the coronial investigation it became apparent that following Ivan’s death,
Wellington Correctional Centre adopted a practice whereby inmates who had received their methadone
as part of OST were placed in what was described as a holding yard for observation to mitigate the risk
of methadone diversion. Governor Smith explained that the procedure was introduced a short time
after lvan’s death (in an attempt by CSNSW to be proactive, as he described it) although he could not
say how long it remained in place for. Governor Smith explained that under the procedure inmates
from each wing would be brought to have their methadone dispensed to them as a group, with each
group subsequently kept in a room (described as a holding yard) whilst the following group had their
methadone dispensed to them in turn. Whilst in the holding yard, inmates would be monitored by
correctional officers outside of the holding yard, as well as by CCTV cameras within the holding yard.
The footage from the holding yard would be displayed on monitors for review by other correctional
officers, in addition to reviewing footage from cameras in other parts of the correctional centre.

Despite these measures, Governor Smith explained that instances of diversion still occurred. Two
obvious difficulties associated with this procedure are that inmates could simply turn away from the
CCTV cameras in order to conceal any diverted methadone, or inmates could simply divert to other
inmates in the same holding yard. Governor Smith went on to explain that this procedure continued for
a number of months, but was later discontinued because, as he described it, became a “logistical
nightmare”.

This is because, Governor Smith explained, the holding of groups of inmates in the holding yard resulted
in delaying or preventing the necessary administrative movement of inmates within the correctional
centre and out of the centre (to attend court, for example). As Governor Smith described it, the
procedure caused other operations within the correctional centre “to ground to a halt”.

In evidence, Governor Smith agreed that it was routine procedure for inmates to be locked in their cells
for more than 16 hours in pods where there were a high percentage of inmates on methadone (for
example, 13 out of 29 inmates in the B2 Pod were receiving methadone). Governor Smith said that the
possibility of more frequent checks being conducted of inmates to ensure that they are alive and well
had previously been raised at a number of correctional centres, without any change in procedure.
However, Governor Smith acknowledged that he could see the benefit in more frequent checks being
conducted at correctional centres where methadone diversion is a known problem and where there is a
high percentage of inmates receiving methadone and housed in a one-out cell by themselves.

Counsel for lvan’s family submitted that Ivan was at particular risk of methadone overdose given the
following factors:

* whilst not receiving methadone as part of an OST program he had a history of opiate addiction

* he was housed in a Pod where there was a high percentage of inmates receiving methadone as
part of an OST program;

* there was a known problem with methadone diversion at Wellington Correctional Centre at the
time of his death; and
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* he was housed in a one-out cell.

On this basis, counsel for Ivan’s family submitted that a recommendation ought to be made to CSNSW
that it develop a welfare check policy targeted at inmates known to be vulnerable to the risk of
methadone overdose and who may be left unchecked for long periods of time. Counsel for Ivan’s family
further submitted that recommendations ought to be made to CSNSW that it conduct refresher training
in relation to the proper conduct of welfare checks to ensure that correctional officers understand the
potential signs of methadone overdose, and that CSNSW conduct an audit of the implementation of its
policies in relation to preventing methadone diversion.

Officers Wykamp and Williams both gave evidence that as part of initial training provided to
correctional officers they had received training in relation to identifying signs of potential drug overdose
by an inmate. However, both officers indicated that they had not received specific training in relation to
identifying signs of methadone overdose. Further, Officer Wykamp indicated that as at November 2015
he was unaware of the signs of methadone overdose.

Conclusions: Counsel for Ivan’s family submitted that Ilvan was at particular risk of methadone
overdose. However caution must be exercised when the assessment of any such risk is considered
retrospectively and with the benefit of hindsight. In this regard, the inquest did not receive any
empirical evidence that Ivan’s past history and the circumstances in which he was housed placed him at
any greater risk of a fatal methadone overdose over and above any other inmate.

Indeed, although the evidence established that methadone diversion was a known problem at
Wellington Correctional Centre, Governor Smith gave evidence that as far as he was aware Ivan’s death
was the first instance of a fatality related to methadone overdose (although there had been other
instances of non-fatal overdose).

In this regard, it could not be said that an evidentiary basis has been demonstrated in order to
recommend that CSNSW implement a welfare check policy for vulnerable inmates at Wellington. No
evidence was given at inquest as to how such a policy might be implemented and the type of
assessment of inmates that would be required to identify those with particular vulnerabilities.
Similarly, the evidence did not establish any systemic shortcoming or non-compliance with relevant
CSNSW policies regarding the dispensing of methadone. No witness from CSNSW was asked about this
issue at inquest.

The issue of minimising methadone diversion, where it is frequently used as currency in correctional
centres, is a complex and challenging one. Governor Smith acknowledged, on the one hand, the
potential benefit associated with increasing the frequency of when inmates are checked on in
correctional centres where methadone diversion is a known problem. However, on the other hand,
Governor Smith also explained that inmates being locked in their cells for extended periods overnight
was routine procedure and that checks which would disturb inmates, particularly when inmates are
sleeping, would be likely to cause disharmony, if not open hostility, between inmates and correctional
officers.
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It should be noted that the inquest primarily received evidence regarding methadone diversion only in
relation to Wellington Correctional Centre. No evidence was received as to the prevalence of
methadone diversion at other correctional centres, apart from Governor Smith noting (as the current
Governor of the Metropolitan Remand and Reception Centre (MRRC)), that instances of diversion at the
MRRC were fewer in comparison to at Wellington due to, according to Governor Smith, the nature of
the inmate population.

It would seem then that the most practical way to address the potential risk of inmates becoming
susceptible to methadone overdose at Wellington Correctional Centre is to increase the effectiveness of
existing routine checks. This could be accomplished by providing correctional officers with refresher
and/or increased training to better recognise the potential signs of methadone overdose. The evidence
of officers Wykamp and Williams suggests that specific training in relation to identifying the signs of
methadone overdose in an inmate has not been provided to correctional officers, or at least has not
been provided since correctional officers undertake their initial training. Whilst the solicitor for CSNSW
submitted that such training is already provided to correctional officers as part of their initial training, it
was acknowledged that CSNSW would not be opposed to a recommendation being made in this regard.
Therefore, | consider that it is desirable to make the following recommendation.

Recommendation: | recommend to the Governor of Wellington Correctional Centre that consideration
be given to providing correctional officers with refresher and/or increased education and training to
assist officers with recognising the signs of methadone overdose in an inmate, and the circumstances in
which interventional action may need to be taken to ensure that the inmate is alive and well.

What measures did Justice Health have in place to prevent the unauthorised diversion of methadone
at Wellington?

At the time of Ivan’s death Justice Health had in place a number of procedures specifically related to
OST which were set out in the Justice Health Drug & Alcohol Procedure Manual (the Manual). These
procedures were developed for use across the Justice Health Network and were not site specific to
Wellington or any other correctional centre. In November 2015, there were 106 patients on the
methadone OST program at Wellington.

OST No. 15 of the Manual deals with Management of Non-Compliance With/Diversion of OST
Medication. It defines diversion as “the act of supplying a controlled drug or regulated medication to
someone other than whom it was prescribed to, and supply to illicit drug markets. This includes the
selling, trading, sharing or giving away of prescription medications to a third party. Diversion may be
voluntary or involuntary”.

OST No. 5 of the Manual sets out a number of procedural steps to be followed by Justice Health staff
regarding the dosing of methadone to inmate patients as part of OST. It relevantly provides that when a
patient attends a correctional centre health centre for their methadone dose, a correctional officer
supervising the dosing will ensure that the patient:
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* Has their sleeves rolled up;

* s not holding anything in their hands, other than their identification card;

* Is pat searched for containers;

* Opens all clothing around the neck to ensure that no plastic bags or containers are secreted;
and

* Has no absorbent material (such as cotton wool) secreted in their mouth.

OST No. 5 also provides that there must be only one patient to be dosed at the dispensary window at
any time and that the patient must be easily visible and facing the nursing staff during the entire dosing
procedure. Further, methadone is to be administered by a registered nurse and the administration of
the dose is to be witnessed and checked by a second staff member. Finally, OST No. 5 provides that “it
is the responsibility of the registered nurse to ensure that the dose administered has been swallowed (in
the case of methadone)” and “to watch the patient as she/he drinks the methadone” .

Further, the Justice Health Guide to Management of Diversion & Non-Compliance with Opioid
Substitution Treatment provides a list describing various incidents of actual and attempted diversion so
that they may be more readily identified by Justice Health staff, together with action to be taken by
staff in response to such incidents. As already noted above, several witnesses, including Governor
Smith, gave evidence that preventing methadone diversion has historically been, and remains, a
challenge at least at Wellington, if not at other correctional centres. It would therefore be unrealistic to
consider that the procedures put in place by Justice Health and CSNSW could successfully prevent any
diversion of methadone at all.

Notwithstanding, the inquest did not receive any evidence to indicate that in November 2015 there was
some systemic deficiency regarding the application of procedures set out in the Manual pertaining to
the management of diversion of methadone.

Further, as it is only possible to speculate about how the methadone administered by Ivan might have
been obtained, there is also no evidence specifically relating to a possible instance of diversion in this
regard (noting that the possibility of the methadone having been introduced into Wellington from an
external source cannot be entirely excluded).

To the contrary, in their evidence both RN Ashton and RN Pascoe were asked about their experience in
dispensing methadone to inmate patients. Whilst RN Pascoe had only been involved in such
dispensation on approximately eight occasions, RN Ashton was considerably more experienced in
dispensing methadone. In their evidence both RN Ashton and RN Pascoe demonstrated a familiarity
with the procedures set out in the Manual in relation to preventing diversion. In particular, RN Ashton
explained that she was well known for requesting correctional officers to check the mouth of an inmate
again if she suspected that the inmate had attempted to divert methadone, and that inmates suspected
of diverting were placed in a management cell with minimal furnishings that could be used to conceal
diverted methadone.
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Finally, it should be noted that the inquest received evidence from Stephen Ward, the Acting Service
Director Drug & Alcohol, Clinical Operations at Justice Health. Mr Ward gave evidence that in January
2020; following completion of a two-year clinical trial, Justice Health commenced providing inmate
patients with a new treatment in relation to OST. This new treatment involves inmates commencing an
OST program routinely being given a buprenorphine depot injection which lasts for one month. The
depot is a subcutaneous injection which dissolves under the skin, and is used as part of OST instead of
dispensing methadone.

In evidence, Mr Ward explained that new inmates entering custody who require OST are commenced
on depot injections unless there are clinical contraindications, or the inmate is already receiving
methadone. This has resulted in a reduction in the percentage of inmates receiving methadone as part
of OST from approximately 90 percent down to approximately 52 percent. Further, as the depot is a
subcutaneous injection, Mr Ward gave evidence that it is not possible to divert it and that during its
clinical trial Justice Health found no evidence of any instances of diversion. It should be noted that
whilst the depot injection is available to inmates entering custody, it is not available to inmates already
receiving methadone as part of an OST program. This is because there is currently no medical literature
or clinical guidelines in relation to safely transitioning a patient receiving methadone to a
buprenorphine depot injection. Mr Ward explained that any such transition could only be conducted
with inmates in custody for a significant period of time so that the transition could be closely monitored
and clinical contraindications identified.

Conclusions: The evidence establishes that as at November 2015 Justice Health (in conjunction with
CSNSW) had in place at Wellington (and other correctional centres) a number of procedures designed
to minimise the risk of methadone diversion. There is no direct evidence to suggest that the practice of
Justice Health staff was inconsistent with these procedures. Notwithstanding, it is evident that despite
these procedures (and similar procedures put in place by CSNSW) instances of diversion still occurred,
most likely sometime after and away from the point of dispensing, and most likely by a process of an
inmate regurgitating methadone. Whilst it is acknowledged that such practices are difficult to monitor
and impossible to prevent, there is no evidentiary basis to make any recommendation that the relevant
procedures within the Manual be amended in any way.

The new treatment introduced recently by Justice Health for administration of buprenorphine depot
injections for new inmates entering custody who require OST has resulted in a reduction in the
percentage of inmates receiving methadone. This reduction, and the nature of the depot injection itself,
has in turn produced the likelihood of instances of methadone diversion. It is hoped that there will be
an increased uptake in the number of inmate patients able to receive the depot injection over time.

In the course of submissions counsel for Ivan’s family made reference to OST No. 1 of the Manual which
deals with the assessment of inmates for OST. It relevantly provides that its call is “to ensure that any
patient who was commenced on a OST program whilst in custody is clinically appropriate for treatment
as per the NSW clinical guidelines”. Counsel for Ivan’s family also referred to one aspect of RN Ashton’s
evidence in which she indicated that it was her understanding that inmates who were stable on OST
would be reassessed every 12 months by a medical practitioner.
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From these two pieces of evidence, counsel for Ivan’s family submitted that because diversion was a
persistent issue, and because methadone was known to be used as a form of currency within
Wellington, this suggested that a number of inmates were receiving methadone for non-therapeutic
reasons. On this basis, counsel for Ivan’s family submitted that a recommendation ought to be made to
Justice Health to conduct an audit of the implementation and operation of its OST program at
Wellington Correctional Centre.

Clause 1 of OST No. 1 provides that “all patients entering the correctional system on an Opioid
Substitution Treatment (OST) program are maintained on that treatment unless clinically indicated
otherwise”. It further provides that any patient requesting to commence on OST Program is to have an
initial risk assessment, followed by a drug and alcohol nursing assessment and a drug and alcohol
medical assessment which is to be documented in the patient’s current health record. OST No. 2 sets
out a number of procedures relevant to commencing an inmate on OST. Neither OST No. 1 nor OST No.
2 was the subject of any direct evidence during the inquest.

Conclusions: It has already been indicated that there is insufficient evidence to allow for a conclusion to
be reached that the methadone administered by Ivan originated from a particular source. Whilst it is
most likely that the methadone was sourced from an incident of diversion, it is not possible to reach
any definitive conclusion on this issue. This alone means that it is difficult to make the recommendation
sought by counsel for Ivan’s family. Further, even if it could be definitively established that the
methadone administered by Ivan was sourced from an incident of diversion, there is no evidence to
suggest that an inmate who was receiving methadone was not clinically indicated to be on the OST
Program. This issue was not canvassed during the course of the inquest and no witness was called to
address this issue. Therefore, there is no evidentiary basis to make the recommendation sought by
counsel for Ivan’s family.

Formal Finding:

Identity: Ivan Mikic.

Date of death: 3 November 2015.

Place of death: Wellington Correctional Centre, Wellington NSW 2820

Cause of death: Methadone toxicity, with coronary artery atherosclerosis being a significant condition
contributing to death.

Manner of death: Unintentional drug overdose following self-administration of methadone that had
been acquired in circumstances unknown, most likely following an incident of diversion. At the time of

his death Ivan was in lawful custody serving a sentence of imprisonment.

Report by the NSW State Coroner into deaths in custody / police operations 2020 75




5. 373099 of 2015

Inquest into the death of John Cartwright. Finding delivered
by DSC Grahame at Lidcombe on the 14 February 2020.

Mr Cartwright was 54 years of age at the time of his death on 19 December 2015. He had been
sentenced to imprisonment at Windsor Local Court on 17 December 2015 and entered custody at
Amber Laurel Correctional Centre (“Amber Laurel”) later that evening. Mr Cartwright’s sentence
warrant was endorsed with a recommendation that he should be detoxed on entry into custody and
receives treatment for alcoholism. Despite that recommendation, he received no assessment or
treatment for alcohol withdrawal on reception at Amber Laurel.

Mr Cartwright fell when trying to get out of his prison bed on the morning of 18 December 2015. He
died from an intracranial haemorrhage the following day.

The role of the coroner

The role of the coroner is to make findings as to the identity of the nominated person, and in relation to
the date and place of death. The coroner is also to address issues concerning the manner and cause of
the person’s death. In addition, the coroner may make recommendations in relation to matters that
may have the capacity to improve public health and safety in the future. In this case there is no dispute
in relation to the identity of Mr Cartwright, or to the date or place of his death. The court heard
evidence relating to his cause of death and the circumstances surrounding his fall.

When a person dies in custody, it is mandatory that an inquest is held. The inquest must be conducted
by a senior coroner. When a person is detained in custody the state is responsible for his or her safety
and medical treatment. It is important to review all inmate deaths, including those which appear to
have been naturally or accidentally caused so that we have confidence that each prisoner has received
adequate and appropriate medical care. This is particularly so for prisoners like Mr Cartwright who
have no family or friends able to advocate on their behalf. Section 81(1) of the Coroners Act 2009
(NSW) requires that when an inquest is held, the coroner must record in writing his or her findings in
relation to the various aspects of the death. These are my findings in relation to the death of Mr
Cartwright.

Scope of the inquest

The inquest took place on 10 - 11 August 2020. A three volume brief was tendered including police
statements, photographs and CCTV footage, prison and medical records. The officer in charge of the
investigation, Inspector Ben Johnson was called to give brief oral evidence, as were a number of
involved correctional officers.
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Associate Professor Michael Besser, consultant neurologist and Dr Van Vuuren, forensic pathologist
assisted the court, giving concurrent oral evidence in relation to the cause of death.

An issues list was distributed before the inquest commenced to focus the pertinent questions for
consideration. It comprised the following;

* The circumstances that brought Mr. Cartwright to Amber Laurel CC.

* The reception process at Amber Laurel CC on 17 September 2015, including:
* The information recorded about Mr. Cartwright;

* The action taken in response to that information;

* The reason why no Justice Health staff were present at Aber Laurel CC and the alternatives
available;

* The decision to place Mr. Cartwright in cell Bass 2.

* The circumstances of Mr. Cartwright’s brain injury.

* The response by Corrective Services NSW staff to reports that Mr. Cartwright was unwell.
* Changes to policy and practice at Amber Laurel CC since 2015.

*  Whether any recommendations are necessary or desirable.

Background

Mr Cartwright was born on 27 September 1961. He formed a relationship and had two children, the
first in 1987 and another in 1988. That relationship ended in 1993 and he was estranged from his wife
and sons at the time of his death. From about 1995 he lived with Frances Halpin, a former school
friend, in a caravan park at Wilberforce. He appears to have been in a relationship with her at one
stage. She has died in the years since Mr Cartwright’s death. During his working life Mr Cartwright was
a roof tiler. He had not worked regularly since about 1999 (aged 38) when he began to receive the
Disability Support Pension. Mr Cartwright was a chronic alcoholic.

He had experienced problems with substance abuse throughout his life. He committed a Mid-Range
PCA offence in 1979 (aged 18) and a further five PCA offences, four of them High-Range, are recorded
against him, in 1982, 1990, 1999, 2007, and finally 2015 for which he was serving a sentence at the time
of his death. He had undergone detoxification and rehabilitation in the past but had relapsed. His
alcoholism led to serious health problems, in particular cirrhosis of the liver.
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Events leading to imprisonment

On 10 February 2015, members of the public found Mr. Cartwright in a vehicle that was partly hanging
off the edge of a retaining wall at Colo Heights. He appeared to be trying to get the car back onto the
roadway.

Witnesses approached the vehicle, removed the ignition keys and called police, who attended and
administered a breath test, finding him to have a BAC of 0.264, 5 times the limit. Mr. Cartwright was
charged with a High-Range PCA offence. Mr. Cartwright admitted this offence and was sentenced to
imprisonment.

The Court ordered a home detention assessment. He was bailed with conditions that he should not
consume alcohol. He reported to Community Corrections for an assessment but presented intoxicated
on the day of his interview. He was therefore told to detox before he could be assessed.

On 24 November 2015, Mr. Cartwright was admitted to the Nepean Hospital Detox Unit. The court had
access to the medical notes of that admission. He told doctors he had a 40-year alcohol problem, and
at its peak had been drinking 20 schooners of beer plus half a bottle of Jack Daniels a day. He said he
had been cutting back since December, but had consumed a bottle of wine and a vodka mixer the night
before. He appeared intoxicated at the time of admission.

He reported getting tremors and sweats in the past, but no seizures, which may be another symptom of
alcohol withdrawal. Mr. Cartwright’s progress at Nepean Hospital was positive. He was given Campral
(acamprosate) and oxazepam for management of the symptoms of withdrawal. The notes state that he
did not experience any seizures or other serious symptoms of withdrawal during the admission. He
scored zero or 1 on the Alcohol Withdrawal Scale at all times, indicating no significant issue. On the
third day, 27 November 2015, he was discharged. He said he wanted to return to care for Ms. Halpin.
He said he intended to arrange alcohol counselling through probation and parole.

At the time of discharge, Mr Cartwright was given his normal medication including Campral, although it
is not known if he took it. He did not have his medication with him when he was admitted to custody.

On 30 November 2015, Mr Cartwright had a CT scan which showed a large mass on his liver, consistent
with Hepatocellular Carcinoma, a form of liver cancer. He attended his GP and was referred for
management of that condition.

On 4 December 2015, he again attended Community Corrections for the home detention assessment.
This time, he provided a breath sample which read BAC 0.082. The assessment was completed on 15
December 2015. It did not recommend that he was suitable for home detention.

On 17 December 2015, Mr Cartwright was sentenced by Magistrate Toose at Windsor Local Court for
the High-Range PCA offence. Her Honour imposed 12 months’ custody with a 9-month non-parole
period. Significantly, her Honour recorded the following recommendation on the sentence warrant:
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“Defendant is to be detoxed for alcohol on entry into custody and also receive treatment for
alcoholism.”

Her Honour also told Mr Cartwright that he was to receive detoxification in open Court at the time she
pronounced the sentence.

Entry into custody

At about 2.30pm that afternoon, Mr Cartwright entered the cells at Windsor Courthouse, and about an
hour later he was taken to Windsor Police Station. No action was taken at that stage regarding her
Honour’s comments about detoxification. At 3.20pm, a New Inmate Lodgement and Special Instruction
form was completed, which ticked a box to show he was withdrawing from alcohol. That was
forwarded to Corrective Services NSW Placements section of Court Escort and Security Unit (“CESU”), to
determine where he was to be placed. At some stage that afternoon, a decision was made to place Mr
Cartwright at Amber Laurel. It appears this was primarily because the Windsor Police Station was in the
catchment area for Amber Laurel, and there were beds available there.

Although placements did have the information on the lodgement form that Mr Cartwright was
withdrawing from alcohol, they did not have access to information about whether Justice Health staff
were present at Amber Laurel. Amber Laurel is referred to as a “custody centre”, an “intake centre” or
a “24-hour cell complex”. Although it is a gazetted Correctional Centre, it appears that it is intended to
be used for short-term accommodation, before inmates are transferred to other correctional centres on
the basis of priority. One consequence is that some services and staff are not available at the same
level as in other correctional centres. In 2015, Justice Health normally allocated one nurse to Amber
Laurel to undertake assessments between the hours of 2pm and 10pm on weekdays. On 17 December
2015, a Thursday, the rostered staff member was sick and a replacement worked until 4.30pm only.
Accordingly, there was no Justice Health person present at the time Mr Cartwright was placed or
received at Amber Laurel.

In 2015, the relevant Corrective Services NSW policy relating to inmates who were detoxing from
alcohol included the following. The Operations Procedures Manual (“OPM”) (2015 version) at 10.1.11
required, “JH [Justice Health] to be notified immediately and consulted” where “[a]ny inmate held at a
court/police cell complex, managed by department officers... is identified or is believed to be detoxing
from drugs or alcohol.” The same policy at 10.1.9.2 required Justice Health to be advised immediately
upon arrival of any inmate “with a specific court/parole board request for psychiatric and/or medical
attention”.

Although there were no Justice Health present at the time of Mr Cartwright’s admission to Amber
Laurel, Justice Health also operated a Remote / Offsite / Afterhours Medical Service (“ROAMS”).
Through that service, an after-hours nursing manager was available to be contacted by telephone, to
advise correctional officers where there was no Justice Health staff member physically present at a
correctional centre. The ROAMS service operated in 2015 and continues to operate today. However,
while Justice Health policy referred to ROAMS in 2015, the OPM sections quoted above did not
explicitly refer to, or provide a contact number for, that service. Mr Cartwright left Windsor police
station at 5.41pm and arrived at Amber Laurel at 6.35pm.
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At about 7pm, Mr Cartwright was interviewed by Casual Correctives Officer Rami Khaleel as part of the
reception process. Officer Khaleel spent about 20 minutes with Mr Cartwright, and completed an
Inmate Identification and Observation form including another New Inmate Lodgement and Special
Instruction form. On that latter form, Officer Khaleel again ticked the box recording that Mr Cartwright
was “withdrawing from alcohol”; he also noted Mr Cartwright’s need for alcohol treatment elsewhere
on the forms. Although Mr Cartwright’s alcohol issue was noted, no referral was made for a medical
assessment, and he did not receive any medication. Instead, Acting Senior Correctives Officer Dean
Baker, the senior officer on duty at the time, decided to place Mr Cartwright two-out in a camera cell.

Officer Baker was later asked about this decision. He said he believed that placing Mr Cartwright in the
camera cell was “the best [he] could do”. He told the court that he recalled seeing the endorsement on
the warrant, but without a nurse to commence some sort of withdrawal regime, there was little he
could do. He explained that the “best thing | could do was keep withdrawing the alcohol; put them in a
camera cell to be reviewed by Justice Health the next day when they were on duty.” He appeared to
understand that withdrawing from alcohol could involve seizures. In his mind Mr Cartwright was
afforded some protection because if that occurred “the control room officer was able to observe that.”
In normal circumstances he would have informed Justice Health, but there was nobody on duty.

He told the court that, back in 2015, he was unaware of the ROAMS service that Justice Health
operated. He did not know he could have called for medical advice or management. In 2020 at the
time of giving evidence he remained unaware of this service. The options as he understood them were
to call an ambulance or manage the situation through cell placement.

He also said he had asked if unscreened inmates, namely those not assessed by Justice Health, could be
taken to Surry Hills Police Centre, and screened inmates could be received at Amber Laurel instead. It
was not clear when this request was made, or to whom. Officer Baker had in fact refused to accept
another inmate on the same truck as Mr Cartwright on medical grounds. That inmate had more
obvious medical issues, namely insulin-dependent diabetes and he required a CPAP machine. That
inmate was put back on the truck and transported to the Metropolitan Remand and Reception Centre
(“MRRC”). Mr Cartwright was placed in Baker Cell 2. Another inmate, “B” was also placed in that cell,
partly as a protective measure for Mr Cartwright. Nothing of significance happened until the following
morning.

18 December 2015

The next morning, 18 December 2015, the CCTV footage shows that Mr Cartwright woke at about
7.20am. He had breakfast at about 7.40am. He then appeared to vomit and went back to bed. The
footage is somewhat grainy while the cell is dark. Records show that a total of five cell alarms were
activated from the cell that morning. The cell alarm, when pressed, alerts officers in the control room,
who may then start a two-way conversation with the inmate. In 2015, the calls were not recorded. It is
pleasing that this is no longer the case.

The first two alarms, at 8.11am and 8.47am, were made by Mr Cartwright’s cellmate, “B” who asked for
methadone. The officers in the control room seem to have formed a view that the cellmate was being a
nuisance.
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Those officers were Peter Colin-Thome, the Control officer, and Raymond Hoole, the Risk Intervention
Team officer.

At 8.58am, the footage shows that Mr Cartwright attempted to get out of bed. It appears that he was
somewhat unsteady. At 9am, the footage shows he got his leg trapped in the bed sheets, and fell over,
striking his chest on a fixed stool which was positioned near the bedside. In my view the footage shows
that he also struck his head, possibly on more than one occasion, on a desk opposite the bed. He then
continued falling to the floor. “B” helped him back into bed.

At 9.02am, “B” again pressed the cell alarm. He repeated his request for methadone, and then said that
Mr Cartwright had fallen over, and that he had either broken his shoulder or collarbone, or “nearly hit
his head on the stool”. When questioned about this interaction during the inquest, Officer Colin-Thome
was inclined to think that “B” had reported that Mr Cartwright had broken his collar bone.

Response by Correctional Officers

Officers Colin-Thome and Hoole enlarged the relevant CCTV footage and saw Mr Cartwright sitting up in
bed. They formed the view that nothing was wrong. This was partly due to the fact that he appeared
to be sitting up “on his elbows”, and partly because Mr Cartwright did not make any complaint himself.
They did not summon any medical help or report the fall to officers in the relevant area. During the
inquest Mr Colin-Thome stated, “I wasn’t really in a position to do much about it. As | said there’s no
nurse around, the only person who could attend to a medical problem was a qualified nurse.

There was no-one else able to do that and we were led to believe that the nurse would be in before
long.” He agreed that it was a possibility that Mr Cartwright had fallen and broken his collar bone or
shoulder, “but I didn’t take that too seriously because [“B”] was doing all the talking and | felt he was
just trying to garner more attention for his needs.” The fact that Mr Cartwright didn’t say anything and
his “body language” apparently indicated to Mr Colin-Thome that he did not need to take immediate
action. Mr Colin-Thome stated, “[h]e didn’t scream, didn’t say anything, | need something to go on, to
be suitably alerted to a serious situation, | got none.”

In other words he believed that “B” was exaggerating the situation to get more attention himself.
During his oral evidence Mr Colin-Thome stated that he noted the information about Mr Cartwright on
a “scrap of paper” which he intended to give the nurse on arrival. He stated that he did not know he
had the capacity to contact an afterhours nurse. He had never heard of a service called ROAMS. He told
the court that he became aware that officers attended the cell but he was not entirely clear whether he
had notified them “or maybe they attracted attention by knocking on the door.” | had the opportunity
to watch Officer Colin-Thome give evidence. | was unimpressed. Even with hindsight he appeared to
lack curiosity or concern.

Mr Hoole was acting as the Risk Intervention Team (“RIT”) officer at the time of Mr Cartwright’s fall.
The RIT officer is responsible for observing live camera footage with a particular focus on inmates
identified to be at risk of self-harm and ensure that they remained alive and well. Generally, inmates
who are in a camera cell but not identified to be a RIT inmate are not required to be observed by the
RIT officer.

Report by the NSW State Coroner into deaths in custody / police operations 2020 81



Mr Hoole gave evidence that there were 12 RIT inmates that day, that neither Mr Cartwright nor his
cellmate “B” had been identified as a RIT inmate and that he had not been given any particular
instruction about Mr Cartwright. He went on to say that he did not see Mr Cartwright’s fall as he was
observing the twelve other RIT cameras and he first became aware of the issue after he overhead “B”
state that Mr Cartwright “had a fall and... had broken his collarbone or something”. Mr Hoole recalled
that Mr Cartwright was sitting up, didn’t appear to have broken any bones and didn’t seem to be in any
distress.

From this evidence, it appears to me that neither officer in the control room took any step to alert
officers in the section where Mr Cartwright was housed about the report that he had been injured. It
appears to me that Mr Colin-Thome, as the Control Officer, ought to have done so. However, as | have
noted, he stated he became aware that an officer had entered the cell shortly afterwards; this is
consistent with the CCTV footage. Also, given the events that followed, the failure to ask officers to
attend the cell did not contribute to Mr Cartwright’s death.

At 9.05am, Officer Mark Harper was performing shower duties in the Bass section. He opened the cell
door and let “B” out to have a shower. There may have been some conversation with Mr Cartwright,
although it is unclear what. “B” returned to the cell at 9.11am.

At 9.18am, Officer Harper was again walking past the cell. He became aware that “B” was yelling or
tapping on the door of the cell trying to attract attention. He told the court he had not been aware of
an issue but when “B” told him that there was something wrong with his cellmate he thought he should
find out what was going on. Officer Harper opened the door. Mr Cartwright was conscious and did not
appear to have obvious injuries. Officer Harper told the court that he was immediately aware that Mr
Cartwright was an alcoholic.

He asked Mr Cartwright if he needed an ambulance, which he declined, saying he would wait to see the
nurse. Officer Harper called the Assistant Superintendent, Jason Thorpe. He explained that he did this
because he knew Mr Cartwright was an alcoholic and he “had an inkling that something wasn’t right.”

Assistant Superintendent Thorpe attended the cell shortly afterwards. Officer Harper asked Mr
Cartwright again if he needed an ambulance, explaining that Justice Health were not due to start until
10am. Mr Cartwright said he wanted to see the nurse. The officers left and secured the cell.

Assistant Superintendent Thorpe instructed the control room to keep an eye on the cell, and for the
Justice Health nurse to attend Mr Cartwright as a priority when available. Officer Harper told the court
that he also spoke to the nurse himself. He “went to the clinic and | had a quick look at his file and you
know, I didn’t know what kind of alcoholic he was or if he was on a withdrawal regime or anything like
that, so | went to Sue-Ellen ‘There’s a guy up in his cell we just need to go and take a look.””

Attendance of Justice Health and Mr. Cartwright’s death

At 10am, Justice Health Nurse Sue-Ellen Robinson commenced duty. She attended the cell promptly at
10.02am. She found Mr Cartwright to be unresponsive and bleeding from the mouth. He was stiff and
possibly fitting. Officer Harper was also present, and he saw foam coming from Mr Cartwright’s mouth.
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Photographs taken at the scene later suggest that Mr Cartwright may have urinated on the bed at some
point. The nurse provided oxygen, administered Midazolam and asked for an ambulance.

The ambulance arrived at 10.25am. Mr Cartwright was taken to Nepean Hospital. His transfer to
hospital was pursuant to an order made under s. 24 of the Crimes (Administration of Sentences) Act
1999 (NSW), and accordingly he remained in lawful custody while at hospital. A CT scan undertaken at
hospital revealed a significant brain injury. Mr Cartwright died the following morning, 19 December
2015 at 5.20am. No problems were identified with the treatment given after the arrival of Nurse
Robinson.

Autopsy

A limited autopsy was performed by Dr Van Vuuren on 22 December 2015. No internal autopsy was
performed and Mr Cartwright’s brain was not examined. Radiology showed a large right cerebral
parenchymal haemorrhage, with marked mass effect and shift of the midline in keeping with subfalcine
herniation. There was no evidence of fracture. Radiology also showed coronary artery calcification and
consolidation of the left lung, and extensive liver cirrhosis with lesions suggesting possible liver cancer.

Toxicology detected alcohol at 0.007g/100mL (possibly post-mortem production) and administered
medication (ibuprofen, midazolam and tramadol).

The manner and cause of death

The court was particularly concerned to discover whether Mr Cartwright’s fall was a consequence of, or
a cause of, his brain injury. Further, the court was keen to understand if the fall or the injury was
related to the effects of alcohol withdrawal. The cause of death is to be determined by the application
of common sense and experience: Saraf v Johns [2008] SASC 166 at [18] per Debelle J. There is
authority that that the court is required to make a finding not only of the “terminal” cause of death,
but also the “real” cause of death, namely the definable event from which the terminal cause arose: Ex
Parte Minister of Justice; re Malcolm; re Inglis [1965] NSWR 1598 at 1601 per McClemens J.

The inquest received a report from an independent expert neurologist, Dr Michael Besser. In his
opinion Mr Cartwright’s intracranial haemorrhage was caused by trauma, sustained during the fall, and
helped in by an underlying coagulopathy, caused by liver disease. In oral evidence he stated that the
experts were somewhat disadvantaged because no internal autopsy had been performed and there was
no neuropathology, however “going on my...30 years of clinical experience...| feel that the cause of this
haemorrhage was traumatic.” Later he told the court that “to my mind it doesn’t have the appearance
of a spontaneous intracerebral haemorrhage and there’s no video footage that suggests that that may
have occurred because he remained conscious for a period of time after his fall.

He agreed that Mr Cartwright’s other co-morbidities including coagulopathy from his liver disease,
hypertension, atherosclerotic vascular disease and alcoholism could have contributed to the extension
of the haemorrhagic contusion. Dr Besser explained the basis of his view in oral evidence. He stated
that if the injury was spontaneous in origin and involving the central structures of the brain he would
have expected Mr Cartwright to have been rendered immediately unconscious.
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Dr Besser watched the CCTV footage and confirmed that “any one of the impacts” he saw could have
caused a traumatic brain injury and a haemorrhagic contusion, especially considering the known co-
morbidities. He stated “[i]t can progress rapidly if there were these additional co-morbidities such as
coagulopathy, hypertension and his ... atherosclerotic small vessel disease.” In his view the most likely
mechanism of the intracerebral haemorrhage was trauma resulting from a fall.

Dr Mohamed Nasreddine, a Forensic Radiologist, provided a report for the court. He was not clear such
a conclusion could be reached, stating “it would be very difficult to infer/state that the trauma or a
primary cerebral haemorrhage was the initial or contributing event.”

Dr Van Vuuren, the Forensic Pathologist who conducted the post mortem examination had a similar
view. Her initial Autopsy Report did not specifically address the likely cause of the intracranial
haemorrhage, however in a later report she stated that “the initial event, either trauma or a natural
cause, leading to haemorrhage in the brain would be difficult to determine.” She outlined the factors
which could have contributed, together or alone, to the haemorrhage including coagulopathy from his
liver cirrhosis, hypertension and chronic alcoholism. She also noted that in rare circumstances liver
carcinoma can metastasise in the brain and cause haemorrhage. In oral evidence she confirmed her
view that it was not possible to say with certainty that the haemorrhage was the result of traumatic
impact.

Dr Van Vuuren stated that “if he has fallen that hard to get an intracranial contusion | would have
expected some injury on the skin that’s quite pronounced.” She also stated that Mr Cartwright’s injury
involved the right basal ganglia, which she said was one of the areas that can be involved in a
spontaneous intracerebral haemorrhage. Dr Besser and Dr Van Vuuren gave concurrent evidence. Dr
Van Vuuren agreed with Dr Besser that trauma was the most likely cause of the injury seen at autopsy.
However, she was not shaken in her view that a spontaneous cause could not be ruled out.

Having reviewed the expert evidence, | am satisfied, on the balance of probabilities, that the
mechanism of injury was traumatic. | understand and accept Dr Van Vuuren’s view that certainty is not
possible. However, on the material before me | am comfortable to the requisite standard. Professor
Besser gave firm evidence based on 30 years’ experience that the apparent extension of the injury
throughout the brain was consistent with the trauma he identified on the CCTV footage. | accept his
view that it is highly likely the injury was caused by the fall.

Issues arising from the evidence

Justice health

Roslyn Pavey, Regional Nurse Manager for the Women’s and Metro North Region at Justice Health gave
evidence before me. She explained that ROAMS was operating at the time of Mr Cartwright’s death.

She gave evidence that since July 2016 there has been some extension to the hours of Justice Health
coverage at Amber Laurel. Since the combination of Amber Laurel and the Emu Plains Correctional
Centre into one cost centre in August 2017, there have been further opportunities to provide assistance
to Amber Laurel when required, resulting in extended nursing coverage.
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Ms Pavey outlined the way in which ROAMS works. She told the court “there’s a number that they can
dial up and contact the after-hours nurse manager for advice [and] support. They’re the nurse that isn’t
there - they will advise when to send to hospital; advise on medications ... They generally consult in the
absence of a nurse on site.” She explained that the existence of the service and how to contact it was
communicated to staff at correctional centres in a variety of ways.

She expressed surprise when she was informed that correctional officers who gave evidence in this
inquest had stated that they were unaware of ROAMS back in 2015 and remained unaware today. She
agreed it may demonstrate a need for renewed training or publicity for correctional officers. Ms Pavey
was also asked about what her advice might have been had she been in the role of giving after-hours
advice to a correctional officer in relation to a patient such as Mr Cartwright. While it was difficult to
say for sure, given the variables, she would certainly have seriously considered advising that he be sent
to hospital for assessment.

Corrective Services

The court heard from Craig Osland, the General Manager for the CESU within Corrective Services NSW.
He explained to the court that it can be difficult if unscreened inmates arrive when there is no Justice
Health coverage. After hours there is no option of sending the inmate to a Centre such as the MRRC.
An officer could seek advice from ROAMS or send the inmate to Hospital. In exceptional situations
where NSW Police bring an inmate and there is “a clear blatant and obvious, observable injuries or the
person is grossly intoxicated or under the influence of drugs” the inmate can be refused and the police
referred to the local hospital to obtain medical clearance before the person can be entered into
custody.

Mr Osland found it “difficult to comprehend” that in 2020 officers would have no understanding of
ROAMS. Mr Osland gave evidence that the process of contacting ROAMS is “well established and in
place in all of my custody locations” and that it is used “quite regularly”. He further stated that one of
the obligations of his managerial supervision includes ensuring that there is access to training modules,
and as the Custodial Operations Policy and Procedures (“COPP”) were introduced in 2017 there was
COPP compulsory training. In that respect, he stated that has ensured that all Corrective Services NSW
staff have access to training and information as to the use of ROAMS, and agreed that training is the
best method to ensure compliance with the COPP. Chapter 1.1 of the current version of the COPP
substantially repeats OPM 10.1.11 and 10.1.9.2 at par 4.7 and 4.8, respectively. In particular, par 4.8
relevantly states: “JH&FMHN [Justice Health and Forensic Mental Health Network] will provide advice
on managing inmates identified as detoxing from drugs or alcohol.

JH&FMHN staff must be immediately notified and consulted in relation to the care of these inmates.”
Chapter 6.1 of the current version of the COPP provides the contact number for ROAMS and the
procedures for doing so.

Mr Osland was taken to the issue of Mr Cartwright’s sentencing warrant, which was endorsed by
Magistrate Toose as set out above at [0] and agreed that the recommendation was not put into effect.
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Mr Osland gave evidence that he would expect to be notified of any inability to put a judicial officer’s
recommendation into effect, particularly if it were to occur during business hours. He further
supported the proposition that there be a process to notify the General Manager or to contact
Sentence Administration if a recommendation by a judicial officer cannot be carried out.

The need for recommendations

Section 82 of the Coroners Act 2009 confers on a coroner the power to make recommendations that he
or she may consider necessary or desirable in relation to any matter connected with the death with
which the inquest is concerned. It is essential that a coroner keep in mind the limited nature of the
evidence that is presented and focusses on the specific lessons that may be learnt from the
circumstances of each death.

Draft recommendations were suggested by counsel assisting at the conclusion of evidence. In general
terms they related to three policy areas. Firstly, that policy should be changed to ensure that
unscreened inmates are not sent to a centre unless Justice Health staff are present. Secondly, that staff
involved in the reception and screening of inmates should receive training in relation to the ROAMS
service and in relation to mandatory contact with that service if Justice Health staff are not present and
an inmate is detoxing from alcohol or drugs. Thirdly, that policy require that any recommendation
endorsed on a warrant by a Judge or Magistrate receive proper attention.

I note that the first of the draft recommendations was resisted by counsel for the Commissioner of
Corrective Services NSW. The court was asked to consider the number of unscreened inmates that
come into the system on a daily basis. While most may arrive during hours where a Justice Health staff
member is rostered, this will not always be the case. In NSW people may enter custody at many
locations throughout the state and it would be extremely difficult logistically to ensure they were taken
to a Centre where a Justice Health staff member was available. The evidence before me indicated that
in 2015 there was “no 24 hour provision of medical staff at... any other court cell, Police cell or custody
centre” in NSW.

| understand this remains the case. The ROAMS service when properly used should ensure immediate
advice is available 24 hours a day throughout NSW. On reflection, having considered the matters put to
me, | have decided against the recommendation.

| was persuaded that the draft recommendation aimed at training in relation to the ROAMS service for
officers involved in reception and screening was appropriate. | was troubled by the fact the at least two
officers told the court that they were unaware of the service or their ability to contact it for advice.
Given that reception centres do not always have access to on site medical advice; it becomes critical
that the availability of ROAMS is well known. It is also critical that correctional staff are advised of the
necessity of contacting the service for inmates who may be withdrawing from drugs and alcohol.

| was also persuaded that a new process should be instituted in relation to recommendations endorsed
on warrants from judicial officers. Given the evidence in these proceedings, | accept submissions from
Corrective Services NSW that this recommendation should be limited to recommendations regarding
the medical assessment or treatment of an inmate.
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If such a recommendation cannot be carried out, the issue should be escalated to the General Manager
of the relevant Centre for his or her consideration and action. In the absence of the General Manager it
should be brought to the attention of the next most senior officer. This provides an important check on
the system and should ensure that health issues considered important by the court are not lost in the
process of admitting inmates into custody. It also ensures that if a junior officer is for some reason
unaware of his or her ability to request JH assistance or advice via ROAMS, the matter will necessarily
be considered by a more senior officer.

Formal Finding:

Identity: John Charles Cartwright

Date of death: 19 December 2015

Place of death: Nepean Hospital, Penrith NSW

Cause of death: Intracranial Haemorrhage

Manner of death: Mr Cartwright fell in his cell at Amber Laurel Correctional Centre on 18 December
2015. He sustained trauma during the fall that caused a large intracranial haemorrhage, in the context
of serious health problems and alcohol withdrawal.

Recommendations pursuant to section 82 Coroners Act 2009

To NSW Commissioner for Corrective Services;

To General Manager, Court Escort and Security Unit, Corrective Services NSW;

1. The Court Escort and Security Unit should ensure that all staff involved in the reception and
screening of inmates receive training and guidance on the use of the After Hours Nurse
Manager within the Remote/Offsite/Afterhours Medical Service (“ROAMS”) of Justice Health,
and the requirement for that service to be contacted where an unscreened inmate is received
into custody detoxing from drugs or alcohol where no Justice Health staff member is physically
present, in accordance with the Custodial Operations Policy and Procedures (“COPP”) manual,

section 1.1 at paragraph 4.7-4.8 and section 6.1 at paragraph 2.1.

2. Corrective Services NSW should consider adopting a practice that, where a recommendation
regarding medical assessment or treatment is made by a judicial officer on a warrant, and the
recommendation cannot be carried out, that fact should be immediately brought to the
attention of the General Manager of the Correctional Centre (or in the absence of the General

Manager the next most senior officer) where the inmate is received.
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6. 18089 of 2016

Inquest into the death of Tristan Naudi. Finding delivered by

State Coroner O’Sullivan at Lidcombe on the 14 February 2020

Tristan Francis Naudi was born on 13 October 1992. He was 23 years old when he died at approximately
11:28pm on 18 January 2016 at Lismore Base Hospital. At approximately 6:30pm on 18 January 2016,
Tristan consumed a gummy lolly containing MDMA. As the drug began to take affect Tristan’s behaviour
began to deteriorate. As the evening progressed he became increasingly unsettled, anxious and
eventually aggressive. This behaviour was out of character for Tristan, with his friends describing him as
ordinarily calm and laid back.

Several calls were made to 000 by Tristan’s friends, neighbours and Tristan himself. Police arrived at
Tristan’s home at approximately 10:00pm and handcuffed Tristan behind his back and placed him in the
cage of their Mitsubishi Pajero. Police transported Tristan to Lismore Base Hospital pursuant to s. 22 of
the Mental Health Act 2007 (NSW) and arrived at approximately 10:41pm. Hospital staff had to clear
another patient from the isolation room and prepare the room for Tristan before he could be brought
inside. Tristan was brought into the isolation room at approximately 10:57pm.

Tristan died at Lismore Base Hospital at approximately 11:28pm. Prior to his death, medical staff were
attempting to sedate Tristan and had administered 10mg of intravenous droperidol and 10mg of
intravenous diazepam. An autopsy report dated 28 April 2016 recorded the direct cause of death as
“acute cardiac arrhythmia in 3, 4-methylenedioxymethamphetamine (MDMA) intoxication with prone
physical restraint”.

The nature of an inquest

As Tristan died while he was in police custody, an inquest is mandatory pursuant to ss. 23(1) (a) and
27(1) (b) of the Coroners Act 2009 (NSW) (“the Act”). The role of a Coroner, as set out in's. 81(1) of the
Act, is to make findings as to the identity of the deceased, the date and place of the person’s death, and
the manner and cause of the person’s death. Section 82 of the Act empowers the Coroner to make any
recommendations that are considered “necessary or desirable” in relation to any matter connected
with Tristan’s death. Tristan’s identity and the date and place of his death were not in dispute. The
focus of the inquest was on the cause and manner of Tristan’s death.

An issues list was distributed in advance of the inquest, which provided:

* The inquest will consider the manner and cause of Tristan’s death and any relevant
contributing circumstances.

* The matters listed below are expected to be the primary focus of this inquest, but are
intended as a guide only.
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* Other relevant issues may arise during the inquest, which will require examination.

* In particular the inquest will consider:

* Medical evidence relating to cause of death including:

¢ Stimulant drug intoxication: the possibility of lysergic acid diethylamide (LSD)
consumption and, as revealed on toxicology results, presence of:

* 3,4-Methylenedioxymethylamphetamine (MDMA)
* 3, 4 Methylenedioxyamphetamine (MDA, metabolite of MDMA).

* Physiological stress to the body as a result of MDMA toxicity and the later use of prone
(face down) restraint.

* Tristan’s prior medical history and the likelihood of any underlying medical condition of
relevance to cause of death.

* Events at Lismore Base Hospital once Tristan was brought in by Police, including:

*  Who made the decision to bring Tristan from the Police Van into the isolation room, what
was discussed at that time and what was observed as Tristan was brought in?

* Use of restraint once Tristan was in the isolation room including decisions as to how to
restrain him, location of Police Officers when restraining him, communication between Police
and Hospital staff and the estimated time that Tristan was restrained in the prone position.

The hearing commenced on 13 May 2019. During that first week of the inquest, an issue emerged in
relation to the non-attendance of an ambulance at 16 Sansom Street, Bangalow on the night of
Tristan’s death.

The matter was adjourned to enable NSW Ambulance to be joined as a party of sufficient interest,
and for further evidence to be obtained. The inquest resumed on 30 September 2019, at which time
the Court heard further evidence from witnesses including witnesses from NSW Ambulance.

In preparing these findings, | have been greatly assisted by the detailed written submissions of
Counsel Assisting as well as the written submissions prepared on behalf of the interested parties.
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Background

Counsel Assisting prepared a detailed chronology of the events on 18 January 2016, which | propose
to adopt. Tristan was on a day off work. He told Emma, his partner, he wanted to get some acid to
take before he went out to the Buddha Bar with Aidan Mulkerrins (flatmate) and another friend, Kyle.

15:03-17:05 Series of SMS messages sent between Tristan (on Emma’s phone) and Cheyne Taylor,
arranging for Tristan to meet with Cheyne. Tristan was told to bring some “soft lollie things, so we can
do them up...just definitely bring some jubes or something...just any sort of soft lollies that will absorb
liquid ...”

Between 17:05-18:00 approx. Tristan met with Cheyne and brought gummy lollies home.

Between 18:00-18:30 approx. Tristan and Aidan took 1 gummy lolly each. The remaining lollies were
stored in an ice cream container in the freezer but on later testing were not found to contain any illicit
drugs. Tristan later went into the bedroom where Emma was getting ready for work. Emma observed
Tristan was in a really happy mood and excited. He said he had some acid, he got the acid as soft lollies.

20:00 approx. Aidan and Tristan went to the Buddha Bar but later returned home to Bangalow. Aidan
called Jared Vanke (friend) because he felt Tristan was taking it harder and thought it was better to
have someone sober to come over and keep watch.

According to Aidan: Over the course of the evening Tristan became almost non-coherent. He couldn’t
register anything and tried to call Emma. When Aidan went to take the phone to call 000 he saw that
Tristan had called the number himself.

Jared arrived at the Bangalow house. Aidan was still concerned that Tristan was behaving very
erratically. He couldn’t sit still. He was naked. Tristan screamed out and called for Candi (another
flatmate). Candi came out of her bedroom with her phone. Aidan and Tristan were standing near the
front door. Candi went back into her room and Tristan followed. He went up and held onto Candi
quite tight in a kind of bear hug. Tristan was screaming at Candi and she screamed too. Aidan
managed to pry Tristan off Candi. Tristan continued to pace around and then grabbed Aidan’s dog,
Diego. Tristan was still screaming. Aidan went to sit across the road and waited for the Police to arrive.

According to Jared, Tristan ran towards Candi and crash tackled her to the ground. It looked like
Tristan wanted to get Candi’s phone so he could talk on the phone.

Tristan and Candi both screamed. Tristan later became extremely aggressive towards Aidan, swinging
punches and collecting him around the ribs and side of his stomach. According to Candi: She was
standing in the hallway on the phone to the 000 operator when Tristan came running towards her,
grabbed her by the shoulders and forced her into the doorway of her room. She got away from him
back into the hallway but Tristan followed and tackled Candi to the ground. She dropped her phone.
Candi called to Aidan “help me” and curled into the foetal position on the ground. Tristan was on top
of her. He was naked, hitting her around the head and neck with his open hands.
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21:31 First call to 000 as noted in Incident Log 817297. The call was terminated requiring several call
backs.

21:36 000 call leads to ICEMS message to NSW Ambulance from Police.

ICEMS is the “Inter Cad Emergency Messaging System...that allows for electronic messaging between
different computer aided dispatch systems. It allows for collaboration and teamwork between
response agencies. Where an emergency call is attended by one agency but another is required, the
agencies can communicate electronic messages via ICEMS.”

ICEMS notification from NSW Police inviting Ambulance to attend said “From Telstra M req pol and
Ambo, stated has had drugs. On connection M said hello, stopped responding. Some movement in
background, call terminated. On callback inft said something about girlfriend terminated call. On call
back inft said needs pol, phone broke up, terminated call. On callback inft gave Loc terminated call.
NFI. CHKS OTW.”

21:38 Automated “Will attend” message communicated by Ambulance to Police via ICEMS.
NSW Police also send ICEMS message to Ambulance “Will attend”.

21:39 Ambulance ProQA generated priority of 2A emergency response (according to NSW Ambulance
guidelines, this means that an ambulance should be with the patient within 30 minutes of the case
being booked). Ambulance call taker then rang number recorded in ICEMS message to try and obtain
further information on medical condition of patient. Tristan answered the call and when asked what
was going on said “lI don’t know. I've taken some acid...Can you help me?” Additional information
available to NSW Ambulance meant that ProQA generated a new dispatch code requiring 1C
emergency response (most timely ambulance response attending with lights and sirens).

21:42 Ambulance Duty Operations Centre Officer (“DOCQO”) subsequently downgraded the incident
back to a category 2A. The rationale for the downgrade is not recorded in Ambulance records and the
DOCO does not recall this incident.

21:45 Incident Log 817414 recorded that BRU19 (the Pajero that ultimately transported Tristan to
hospital) acknowledged the job. Inside BRU19 were Senior Constable Michael Chaffey and Senior
Constable Michail Greenhalgh.

21:52 Candi had locked herself in the bathroom and called 000. She was put through to NSW
Ambulance. Amongst other things she said Tristan “was tripping...he just attacked me...please get
someone here...he’s outside yelling and screaming down the street...They’re coming back to the house
| think. Oh god he keeps yelling zero, zero, zero, he needs help...he shocked me a little bit.”

During this call Ambulance NSW told Candi “So the Police are gonna be there to help him and then
we’ll — the ambulance won’t be too long after..The ambulance are on their way.” However, no
ambulance was on its way. As set out above, the job had been downgraded to a category 2A response
and no ambulance had yet begun travelling to Tristan in Bangalow, even under that response
category.
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As a result of Candi’s call to NSW Ambulance, ProQA again generated a new dispatch code (this time
also marked with a “V” to signify the potential for danger or violence on site) requiring a 1C
emergency response (lights and sirens).

21:55 ICEMS message update from Amb-n setting status to urgent.

The 1C response generated by ProQA was again overridden and downgraded to a 2A response by the
DOCO. The reason for the downgrade is not recorded in Ambulance records.

According to Jared: Tristan had moved outside but then ran inside and got the keys to his kombi van.
He ran outside with them and fell face first onto the garden area before tripping and falling onto his
side on the pavers. Tristan got into the driver’s seat and Jared pulled the door open and wrestled with
him and got the keys. Jared then closed the door. The window was open and Jared locked the door by
pushing the button down. Tristan couldn’t work out how to unlock it. Tristan then jumped into the
back of the kombi knocking over the surf boards. Tristan seemed to panic when he realised he was
locked in and called “get me out of here”. Jared got Tristan to move towards the driver’s door and
unlocked the door. Tristan pushed Jared with his right hand and tried to get out of the Kombi but his
foot got caught in the seatbelt and Tristan fell face forward onto the tar road. Tristan landed heavily
on the right side of his face and Jared took the opportunity to throw a towel over him and put his knee
on Tristan’s back.

Tristan seemed to have worn himself out a bit and Jared removed his knee from Tristan’s back. Tristan
remained lying on the road. He asked “...how far off is help?” and Jared said “It’s not long.” Police
arrived shortly afterwards.

21:57 An entry was inserted into the Incident Log which recorded a call from a neighbour, Hugh
Burton. The entry said “Inft can hear multiple M & FM screaming AA — inft can also hear thumping &
believes it is physical — can hear people screaming ‘Aidan’ like they are trying to stop him doing
something...”

21:58 Police radio message entered into Incident Log recorded BRU19 having given an estimated time
of arrival on scene as “couple of mins.”

21:59 Police radio message in Incident Log “BYR81/M/For BRU19 just had a call from AA neighbour
escalating number of persons fighting poss smashed a window that is where the inj has come from.”

22:00 BRU19 arrived on scene. NSW Ambulance was advised of this via ICEMS shortly thereafter.

22:03 ICEMS message from BRU19 “Have 1 M here subdued and in the back of the truck going off —
still need the ambos to attend.” Tristan was in the cage at the back of the Pajero with the cage door
locked but the back door to the Pajero open.

22:04 ICEMS message from BRU19 into log “NFC [probably meaning ‘no further cars’] required — M
has taken acid — unsure if the ambos are going to be able to get near him — may have to convey him to

|II

the nearest hospita
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Sometime after Tristan was in the back of the Pajero but whilst Greenhalgh was in in the house
checking on Candi, Chaffey recorded Tristan on his mobile phone. He did this so that he could show
the footage to doctors to demonstrate how disturbed Tristan’s behaviour had been.

22:05 Ambulance CADLink Look Back map shows the ambulance that was en route to Byron Bay from
Gold Coast Hospital back in vicinity of Byron Bay ambulance station. ICEMS message from Amb-n:
“Ambos not on the way as yet are Police going to transport.”

This was a message from NSW Ambulance asking if Police were going to transport Tristan after
advising NSW Police that an ambulance had not yet commenced travelling to the job (for whatever
reason). Although the statement of Tony Gately suggested this was a question posed by NSW Police,
the ICEMS log records it as being “from Amb-n". The content of the message suggested it was a
question being posed by Ambulance. VKG understood it to be a question being asked by “the ambos”
and Gately agreed that his statement was in error in this regard.* Finally, Keough’s evidence was that
he did not send a message “calling off” the Ambulance nor did he say that Ambulance should not
attend the Bangalow residence.

22:11 Police [Radio] message entered into Incident Log “NFC — M is in the back of the truck — partner
is talking to spvr about poss us conveying this M to the hosp — he is pretty violent.”

22:13 ICEMS message from BRU19, update message sent to Amb-n “Don’t think the ambos will be
able to get near this M — standby — believe it is the spvr on the phone now.”

22:14 ICEMS message from BRU19, sent to Amb-n, “Spvr advised us to convey this M to Lis under
Section22.”

ICEMS message sent to Amb-n “Ambos not required thanks.”*' ICEMS status update from Amb-n
setting status to “Closed”

22:20 Police [Radio] message entered into Incident Log “BRU19/M/OTW [on the way] to Lis Hosp”

Using the timings recorded in the Incident Log, Tristan had been in the cage in the back of the Pajero
for about 17 minutes by this point.

Excerpt from VKG recording, BRU19 “I’'m just wondering whether it'd be a call just to ring the A & E at
Lismore just to let them know we’re on our way, ah, with this feller. Just so they’re prepared.”

VKG response “I think that would be a good idea after what | just heard, no worries.” BRU19 “Oh can
you hear that?” VKG “Um...it"s pretty loud”.

22:28 Message in Incident Log, telephonist: “Lis Hosp advised that they have no rooms avail curr —
there will most likely be a big delay”

VKG “Ahh Brunswick 19 | think that might have been you, just for your info, I've just been on the
phone to Lismore Hospital, they’re pretty full and they don’t believe they’re going to have any room
for him so there might be a bit of a wait with, um, the male in the back of the paddywagon at this
stage.”
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22:31 Speed camera at Bangalow Road recorded BRU19 travelling at 86km/h in 50km/h zone. This was
en route to Lismore Base Hospital.

22:41 BRU19 arrived at Lismore Base Hospital. The journey took approximately 21 minutes and Tristan
had been in the cage of the Pajero for approximately 38 minutes.

22:45 Sergeant Keough made an entry in the Incident Log “For record: Richmond Clinic ACU have no
beds available. Tweed Heads ACU also have no beds but advice received from ACU (Sister Karen) that
as Bangalow is within the Lismore health area the POl is to be the taken to Lismore A&E and placed at
a location there pending vacancy in Richmond Clinic. Brunswick Heads 19 conveying drug affected 22
year old male from Bangalow to Lismore Base Hospital A&E for initial medical treatment & then ACU
assessment via a Police issue Section 22. Lismore Police to meet and assist Brunswick Heads 19...this
info not for broadcast. RECORD ONLY, created by Sgt J Keough — supervisor, Byron Bay.”

22:52 Tristan was triaged by Clinical Nurse Practitioner Xanthe Moss.

According to Dr Murray: “it was clear from speaking to the officers and what | could observe from
outside the paddy wagon that this man was very, very disturbed ... so | could hear loud banging
against the walls...it seemed to me he was bashing his head or body against the walls...and | felt just
from hearing that and what |, the reports | had from the Police that we, um , that | did not want him
out of the paddy wagon until we were fully prepared to deal with him.”

According to Dr Edwards: “I went outside, just to view the patient, just to get an idea of, like, the level
of agitation...I saw Tristan in the back of the Police van...| noted he was naked...he had his hands
cuffed behind his back...he was kicking up. Like, on the roof of the van. So like, actually kicking his
legs right up against the roof..and he was banging his head against the cage door....and sort of
shouting, making, not really saying anything coherent. But obviously, visibly, very, like upset and
agitated.”

CCTV footage from the ambulance bay at Lismore Base Hospital at Tab 72 seems to show the Pajero
rocking at certain points.

22:57 BRU19 moved closer to the doors of the vehicle in anticipation of bringing Tristan from the
Pajero into the isolation room.

22:58 approx.Tristan was carried from BRU19 into the isolation room at Lismore Base Hospital. By this
time he had been waiting in the back of the Pajero for about 17 minutes since arriving at the
hospitaland had been in the cage in the back of the Pajero for approximately 54 minutes in total.

Tristan was observed to be sweating profusely as he was taken out of the Pajero and carried into the
isolation room (however there was no opportunity to formally measure his temperature before he
died).

22:59 approx.Dr Karpa inserted cannula into left forearm...Pt calling out incomprehensible words and
moving around.

23:00 approx. Dr Edwards administered droperidol 10mg.
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23:02 Dr Edwards administered diazepam 10mg.

Tristan non-verbal and not moving. Staff requested that his handcuffs be removed, which attended to
by police. Tristan was then turned around to be near oxygen and othersupplies.

According to Dr Murray: “cardiopulmonary resuscitation was commenced with bag-mask ventilation
and cardiac compressions with full team in attendance. He was successfully intubated with a cuffed
endotracheal tube at first attempt and bag ventilation commenced. Cardiac monitor was attached and
he was found to be in asystole. ...a total of 7mg of adrenalin was administered over subsequent
rounds. The rhythm was always asystole or slow PEA. Further attempts at resuscitation were
discontinued after 25 minutes of CPR with no return of spontaneous circulation at any point during
that time interval. Extensive bruising to the face was noted during resuscitation attempts (police
reported that was present when they arrived) and handcuff injury was also noted.”

23:28 Time of death.

Police conduct in placing Tristan in the cage in the back of BRU19

As outlined in the chronology above, prior to police attendance Tristan had been physically aggressive
to Aidan, Jared and Candi.

Tristan was presumably motivated by fear and desperation but there is no doubt that his actions were
also aggressive to others. His behaviour was unpredictable.

Tristan was also a danger to himself as demonstrated by events after he took the keys to the kombi van.
In these circumstances, Jared’s actions in taking the keys from Tristan to prevent him from driving off
and in restraining Tristan on the ground once he fell from the van, were both brave and caring, driven
by an appropriate sense of concern for his friend. As Senior Constables Chaffey and Greenhalgh drove
to the scene in BRU19 they had no way of knowing what Tristan was ordinarily like: he was a stranger to
them and the scant information available to them prior to arrival suggested they were attending a
scene where someone was potentially violent and out of control.

Senior Constable Chaffey described what he saw on approach as follows: I saw a person laying on the
ground with another person on top of them alongside a Volkswagen Combi ... he was lashing out ... |
held onto his arm and tried to talk to him. It was pretty clear that he wasn’t, um, comprehending what |
was saying he was just randomly yelling out words, random words, um, similar to Triple O ... tried to
stand him up and walk over to the Police truck ... then he lashed out, so we grabbed either arm.

Senior Constable Chaffey went on to describe how he lent Tristan against the Kombi and applied
handcuffs. Senior Constable Chaffey said that Tristan “was naked ... very sweaty ...starting lashing out
with his arms ... and legs trying to kick out ... so the best way we could restrain him was to put him in
the back of the police truck so that he wouldn’t hurt himself, or someone else, orus.” Senior Constable
Greenhalgh described arriving on the scene to see two males on the ground one on top of the other
and yelling profanities. He stood Tristan up and then said “What’s going on mate?”

Report by the NSW State Coroner into deaths in custody / police operations 2020 95



On Senior Constable Greenhalgh’s account, Tristan then lashed out so they grabbed him, struggled
with him, handcuffed him and got him in the truck.

There was some dispute between Senior Constables Chaffey and Greenhalgh as to the extent that
Tristan was resisting as they tried to move him into the Pajero. On Senior Constable Chaffey’s version
“once he was handcuffed and he wasn’t lashing out we were able to walk him to the back of the police
vehicle and he actually climbed in to the back of the police vehicle of his own volition.” Senior
Constable Greenhalgh however said “I remember grabbing him in a full bear hug and having to walk
him...I've walked him there.” He “wouldn’t say it was easy...[n]ot at all” getting Tristan into the Pajero.

It is unnecessary to resolve the inconsistency between their accounts. It is not surprising that their
recollections differ given all that went on that night. In any event, a number of other witnesses
observed or heard the police interaction with Tristan at the Bangalow address. Aidan said that police:
were really good with Tristan from what he could see and hear. | heard the police speaking to Jared
and they said they would have to put the cuffs on Tristan and then | could hear Jared sort of explaining
that to Tristan ... and it was almost like he was letting them but also not letting them. It was kind of
hard to explain.

Jared witnessed more of a struggle. He said Tristan: realised they were there, he pushed me off and
faced the police officers who were out of their car. He was in his aggressive stance again. He came
towards one of the officers and was yelling out them [sic] ... | don’t remember what he actually said
then but it was the same aggressive scrams [sic] he had been doing all night. The police both grabbed
him and had him up against the front of the Kombi. Once the police grabbed his left hand and put a
handcuff on. They were in a struggle with Tristan, he wouldn’t allow his other hand to be brought
around and was struggling with the police ... It took both of them to hold him there, they managed to
get the handcuffs on him.

A neighbour, Carolyn Mortimore, said once the police arrived: | saw the police pick him up off the
roadway. The police were very gentle. He wasn’t fighting them in any way and they didn’t have to force
him to do anything. The police walked him to the back of the police car and put him in the back ... He
got into the car with their assistance. The police communicated with him and provided instructions
about lifting his legs. | can remember one saying “Get your legs in mate.” ... The entire incident
surprised me with how well the police handled it all. They were calm and assertive throughout it but
not scary. Considering the situation, there was almost gentleness in the way they acted.

Peter Mortimore said when police got to Tristan (Tristan was still on the ground at this stage):
They got either side of him and raised him to his feet quite gently. They were talking to him and trying
to calm him down ... | couldn’t see the male resisting too much and at the same time, the police were

not applying any force to him.

The male was extremely agitated but he didn’t seem to be fighting the police much ... The officers
were calmly instructing him to step up into the back of the police car.
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They advised him to watch his head as he got in and to lift a leg over into the back. They seemed to
have a few problems getting him. He didn’t seem to be resisting as such, he was just difficult to
handle.

Another neighbour, Pauline Burton, could hear police talking calmly to people in the street whilst her
husband Hugh Burton (who had earlier called 000) could hear “continuous yelling and the muttering
of voices. | could hear the rational voices of police trying to pull the situation down, not escalate it.”
Katrina Holt recalled the point where Tristan was in the back of the police van: The policeman said to
the guy, “Don’t hurt yourself mate.” | could see he was kicking and thrashing around in the back ... At
no time did | see police act inappropriately. | actually thought the officer was quite calm considering
how violent the male was.

Perhaps Tristan was compliant at some times and aggressive at others. This was certainly the case
earlier in the evening with Jared and Aidan. Once the police were on scene Jared said Tristan’s
“aggressive behaviour came in waves two minutes on two minutes off at this time. When he was
aggressive he would yell out, kick the walls, then seem to take a breather, he would then become
aggressive again. | kept trying to calm him through all of this. | couldn’t get through to him.”

Senior Constable Chaffey gave evidence that Tristan “settled a little bit and then he’d kick out again
and he’d settle and he’d kick out again ... it was only a matter of like seconds, like 30 seconds or
something like that. It was ... sort of on a regular basis he’d be kicking out and then yelling...” It was
submitted by Mr De Brennan, appearing for Mr Vincent Naudi, that the Court should “not overstate
the risk that Tristan presented to other people” as Tristan had, at most, committed what might be
described as summary offences rather than strictly indictable offences. Having regard to the evidence
summarised above, | am unable to accept this submission.

| accept the submissions advanced by Ms Bennett, for the Commissioner of Police, and Counsel
Assisting that assessing Tristan’s behaviour through the lens of whether he committed summary or
indictable offences is unhelpful and unnecessary. The role of the NSWPF is to protect the public and a
police officer is permitted to use force as is reasonably necessary for the protection of persons from
injury or death, regardless of whether the need for the use of force arises from any criminal act.

The evidence indicates that Tristan was aggressive to Jared, Aidan and Candi, and also posed a risk to
himself. In these circumstances, whether or not Tristan had committed any criminal offences, police
had a duty to intervene and to prevent Tristan from harming himself or others. Mr De Brennan
submitted that Tristan displayed “moments of lucidity” and that his behaviours were “not so
confronting as to be completely unmanageable”. Mr De Brennan further submitted that “the need to
contain and restrain Tristan should have been subsidiary to his overall welfare”.

| accept that there were moments during the evening when Tristan was able to briefly answer
questions and speak coherently but these moments were relatively fleeting.

Report by the NSW State Coroner into deaths in custody / police operations 2020 97



| find his behaviour overall was erratic and dangerous and needed to be managed somehow. | am
unable to accept the submission that “the need to contain and restrain Tristan should have been
subsidiary to his overall welfare.” This submission presents a dichotomy that didn’t exist. It was not
inconsistent with Tristan’s overall welfare to contain and restrain him. Rather, it was a necessary step
in trying to get him the help he needed and protect others from his erratic behaviour.

As Mr Evenden pointed out, to the best of knowledge of attending police, placing Tristan in the back
of the Pajero was a temporary measure as they expected that an ambulance would attend. In these
circumstances, | am satisfied that police acted appropriately in placing Tristan in the back of the
Pajero. It is significant to note that the chronology set out above demonstrates that Tristan was in the
cage in the back of the Pajero within approximately three minutes of police arriving on scene. This was
accomplished without police needing to draw their firearms or batons and without resorting to the
use of OC spray or tasers. | accept Counsel Assisting’s submission that this was in itself an achievement
in the circumstances.

The decision that police would take Tristan to Lismore Base Hospital

The decision to downgrade the incident category

The chronology demonstrates that an ambulance was requested to attend the scene at Bangalow but
the category (and therefore the response time priority) given to that request was twice manually
downgraded by the Deputy Operations Centre Officer (DOCO) at NSW Ambulance. Unfortunately, this
long after the event the DOCO does not recall the reason for downgrading the incident category.
Accordingly, given the absence of contemporaneous records to explain the decision, neither the Court,
nor Tristan’s family, will ever know the reason.

Tony Gately, Director of Control Centres at NSW Ambulance, inferred that the first decision to
manually downgrade from category 1C to category 2A was due to the fact that the ambulance call
taker had been able to speak to Tristan when the call taker returned a call from Tristan and therefore
knew that Tristan was “conscious and breathing.”

As the chronology makes clear, Tristan’s matter was again scaled up to a category 1C response after
Candi’s telephone call. It was again manually overridden and downgraded to a category 2A response for
reasons unknown. Gately infers, but the Court cannot know that this was due to the suggestion that
Tristan was now considered violent and “the DOCO would have been aware that any attending
paramedics would need to stand off from the scene until the NSWP had arrived.”

Even allowing for the fact that the category had been downgraded to 2A, the 30-minute priority
guideline was not met. Here the matter became visible to the dispatcher at 21.39 which required, if the
Category 2A timeframe was to be met, an ambulance to be with Tristan by 22:09. | accept that the
guideline is just that, a guideline rather than an inflexible rule. However, as at 22:09, an ambulance had
not yet been dispatched, much less arrived on scene.
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Mr Gately described the decision to manually downgrade as “not supported by NSWA policy or
procedure.” In terms of the systemic issues arising from the decision to downgrade the priority given
to Tristan’s matter, Mr Gately gave evidence that an “unauthorised practice existed for a limited time
in the Northern Control Centre whereby some supervisors would, for various reasons and in order to
manage resources, override the system manually”. However, | accept the evidence of Mr Gately that
the local practice of manual overrides has ceased because it is not supported by NSW Ambulance
policy or procedure.

The delay in dispatching an ambulance

The Court received evidence in the form of CADLink Look Back maps showing the location of NSW
Ambulance crews on the night of 18 January 2016. The Bangalow house was in a geographical area
typically covered by ambulance vehicles out of Byron Bay and Mullumbimby stations. Ballina was then
the next station in the “response order” for Bangalow.

There was no crew on at Mullumbimby on the night of 18 January 2016 although two single units
were “on call”. As at 21:39 (the time that the Ambulance ProQA system generated the 2A emergency
response priority for Tristan) they were estimated to be 22.3km and 24.5km away. Ballina had an
ambulance crew at Ballina station at 21:39 and 21:52 but that crew had been dispatched to another
job by 22:05. Had the Ballina crew been dispatched to Tristan they would not have been available for
this job. The evidence does not however, permit me to make findings about whether that Ballina crew
should have been dispatched to Tristan. There are simply too many unknown factors that may have
influenced that decision and which the Court, unfortunately, cannot know.

Two ambulance vehicles were operating out of the Byron Bay station.

As at 21:39 one vehicle, Byron Bay 4576, was en route back to Byron from a Gold Coast Hospital. It
was estimated to be 41.2km away from Tristan’shome.

The second vehicle, Byron Bay 4572 was at the station estimated to be 9.6km from Tristan.

Submissions on behalf of New South Wales Ambulance emphasised, and | accept, had this Ambulance
been dispatched, “this would have left a lack of on- duty cover in the Byron Bay region.” Mr Gately
infers this was the reason the available vehicle was not dispatched to Tristan. | also note, however that
there were no competing 1C category matters awaiting ambulance dispatch as at 21.39. The CADLink
Look Back map for 21:52 likewise shows an available vehicle at Byron Bay station at that time which
suggests no competing 1C category matters were then awaiting dispatch. | accept though, that the
information available to this Inquest is provided with the benefit of hindsight. Ambulance staff tasked
with decisions to dispatch vehicles on the evening of 18 January 2016 could not have known what
competing demands would be placed on the service across that period.

Turning to the CADLink Look Back map for 22.05 it shows Byron Bay 4572 still at Byron Bay station but
by this time Byron Bay 4576 had also returned. The time of return is unknown.
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There had been a change in status for Byron Bay 4576 in the meantime. By 22.05 it was marked “On
Call (Single)” which Mr Gately inferred might have related to end of shift arrangements. Submissions
on behalf of New South Wales Ambulance emphasised the information shared between Police and
Ambulance immediately prior to 22.05. This is a specific reference, as set out in the chronology above,
to the Police entry into ICEMS at 22:03 “Have 1 M here subdued and in the back of truck going off —
still need ambos to attend” followed at 22:04 by another entry from Police “NFC Reg- M has taken
acid — unsure if the ambos are going to be able to get near him — may have to convey him to the

|II

nearest hospita

This information may, or may not, have impacted upon decisions around dispatch to Tristan at 22.05,
the evidence is not clear enough to permit me to make a finding either way. It follows, | am not in a
position to make any considered findings about whether an ambulance should have been dispatched
to Tristan prior to the decision by NSW Police to take him to hospital in a police vehicle. The evidence
simply does not permit me to explore the context around particular decisions at anything other than
the very general level set out above.

I acknowledge the very real concerns expressed by Tristan’s family about the non-attendance of
ambulance and the fact that if an ambulance had attended, it might have produced a different result
for Tristan. It is regrettable that this Inquest has not been able to consider this further. If an
ambulance had attended on the evening of 18 January 2016, it might have produced a different result
for Tristan or it might not.

Counsel Assisting submitted, and | accept, that any number of scenarios might have arisen depending
upon matters such as: If the ambulance arrived prior to police whether, given Tristan’s presentation,
paramedics were willing to commence assessment prior to police attendance. Both Scott Deeth,
Acting Director of Clinical Practice at NSW Ambulance, and Mr Gately indicated that paramedics may
have had to “stand off” until the scene was secured by police. If the ambulance arrived after police
but before Tristan was placed in the Pajero whether, given Tristan’s presentation, paramedics were
able to “assess” him whilst police restrained Tristan outside the Pajero.

If the ambulance arrived after police placed Tristan in the Pajero whether, given Tristan’s
presentation, paramedics were able to do anything other than conduct a visual assessment. This
would depend upon the extent Tristan was willing and able to co-operate in a way that permitted him
to be safely removed from the Pajero and assessed. Paramedics would not be expected to get into the
back of the Pajero to assess Tristan. Whilst the Court cannot know whether paramedics would have
been able to conduct anything other than a visual assessment once Tristan was in the back of the
Pajero, it seems unlikely any more detailed assessment would have been possible.

The video footage recorded by Senior Constable Chaffey provides direct evidence of Tristan's
behaviour shortly after he was put into the Pajero (Tristan was in the Pajero by about 22:03 and the
Pajero departed the scene by about 22:20).
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Dr Holdgate said “having seen the footage of Tristan, I've never seen anyone as disturbed as Tristan
was both in his inability to connect with the conversation around him [which must go to his capacity
to co-operate with paramedics had they attended] and his level of physical distress and agitation
[which must go to the ability of paramedics to safely assess him].” If the paramedics who attended
were able to conduct a physical assessment, whether Tristan would have co-operated long enough to
permit the administration of sedation, followed by a period of monitoring his response and the need
for further sedation if required.

On this point, | reject the submission that having Tristan secured in a “small and contained area would
have provided ambulance officers with ample opportunity to assess his vital signs and, if deemed
appropriate, to potentially jab him with a syringe containing antipsychotic medication so as to calm
him down”. Associate Professor Holdgate highlighted the difficulties with this scenario in her evidence
and concluded:

| think it’s a big assumption to know whether that [referring to sedation via intramuscular injection]
would have worked or not. It entirely depends on whether those drugs were effective. The initial dose
of 10 milligrams in him was probably a relatively low dose so | think there would be no certainty that
that would or wouldn’t have been effective in an intramuscular dose. We just don’t know. What
follows from this is that, because intramuscular doses generally take about 15 minutes to “kick in” (if
they work), Tristan either would have had to maintain co-operation during that time or be restrained
during that time. Even if paramedics were successful in administering intramuscular sedation, their
capacity to appropriately monitor Tristan would be limited.

Similarly, Scott Deeth, Acting Director of Clinical Practice at NSW Ambulance, expressed concerns
about the ability of paramedics to administer sedation to a patient restrained in the back of a police
vehicle: Administering medication to a patient held in the rear of a police vehicle who is still exhibiting
violent behaviour is problematic. The patient would need to be removed from the vehicle and likely
further physically restrained to ensure the safe administration of chemical restraint.

If the paramedics who actually attended were then authorised to administer droperidol (described by
Mr Deeth as “the most effective” sedative). If not, they would have had to use midazolam. It is
uncontroversial that it would have been desirable for paramedics to attend the Bangalow residence
and to make their best attempts to assess and/or treat Tristan. However, | am cognisant of the
resourcing limitations facing NSW Ambulance, and the need to factor in operational matters such as
ambulance coverage. In these circumstances, the Court welcomes the recent opening of an
ambulance station in Pottsville and the provision of additional services in the region. It is hoped
that this will go some way in preventing a similar situation from occurring in the future.

Sergeant Keough’s decision that police would take Tristan to Lismore Base Hospital

The decision to have BRU19 take Tristan to Lismore Base Hospital was made by Sergeant Keough. This
is clear from the Incident Log, the VKG transcript, and Sergeant Keough’s own evidence.
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Sergeant Keough explained that he directed BRU19 to transport Tristan for the following reasons:

Tristan’s reported violence, drug-affected and non-compliant state meant that it was unlikely that
paramedics would be able to get near him;

Tristan was secured in the cage of BRU19 and it was not safe to open the cage if paramedics had
attended. As a result, paramedics would not have been able to administer sedation; An ambulance
had not yet been dispatched and Sergeant Keough had no information about how long it would take
for an ambulance to arrive at Tristan’s address; Sergeant Keough thought it was important for Tristan
to be transported to hospital as soon as possible so that treatment could be administered. Sergeant
Keough did not “call off” the ambulance. It was only once he directed that BRU19 should take Tristan
to Lismore Base Hospital that the decision was then communicated to NSW Ambulance via an ICEMS
message at22:14.

Counsel Assisting submitted that:

It would obviously have been preferable for an ambulance to attend and attempt an assessment of
Tristan. It is possible that this might have made a difference for Tristan. But the fact there was an
option for police to wait for an indeterminate period for an ambulance to arrive (with whatever
physiological sequelale] might flow from Tristan’s continued restraint in the interim) and possibly
establish rapport with Tristan and possibly sedate Tristan and possibly transport him to Hospital with
police assistance, does not mean Sergeant Keough was wrong in making the decision that he did in the
circumstances.

In fact, the decision for BRU19 to transport Tristan to Lismore Base Hospital was sensible in the
circumstances that existed on 18 January 2016. Tristan was a danger to himself and others. He needed
help and as at 22:05 help from NSW Ambulance was not yet on its way. In making that submission,
Counsel Assisting relied upon the following factors, most of which expand upon the matters raised at
[63] above: Tristan was already safely secured in the back of the Pajero (although this was far from an
ideal vehicle for him). Tristan was still agitated and aggressive.

Paramedics may not have been able to establish rapport and assess Tristan safely even if they had
attended. Scott Deeth, Acting Director Clinical Practice, NSW Ambulance watched the DVD of Tristan in
the back of the Pajero and expressed the view “Conducting an assessment of a patient exhibiting the
behaviour of Mr Naudi is difficult. Had paramedics arrived before the NSW Police, | am doubtful that
they would have been able to establish rapport and conduct any type of assessment. They may have
assessed the situation and determined to ‘stand-off’ pending NSW Police arrival.” When asked about
the situation at hand, that is, with Tristan already in the back of the police Pajero and police present, Mr
Deeth said he would expect paramedics to communicate and engage with the patient, attempt to de-
escalate and try to conduct an informed assessment. He also noted that if they could not establish a line
of communication, safety would be a paramount consideration for the patient, paramedics and
bystanders. It is far from clear that paramedics would have been able to establish communication with
Tristan.
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Paramedics would not have been expected to enter the cage for the purpose of assessing Tristan. Mr
Deeth said he would not expect paramedics to do so and any decision to remove Tristan from the cage
and restrain him whilst administering sedatives and monitoring their effect would require assistance
because of the need to handle the patient in a safe manner.

Associate Professor Holdgate gave expert evidence about medical assistance from the time that Tristan
was detained in the Pajero until he reached the hospital. She said: It sounds from the description of his
agitation and his inability to engage with his surroundings was severe. | don’t think it would have been
safe for anyone to do anything else. Until he could be contained with some sort of chemical sedation, |
don’t think it would have been physically possible to actually get close enough to provide any other
treatment and certainly not to provide any monitoring or measure of any of his vital signs...it wouldn’t
have been possible [to cool him down] without containing him first.

In terms of restraining Tristan on a stretcher, Dr Holdgate said “I think it would have been actually
very difficult to contain him on a stretcher. I've seen people close to that who have actually caused
themselves injury by being restrained on a stretcher and then tipping the whole stretcher over
because they’re so physically agitated so | think that may or may not have been possible.” Dr
Holdgate further said “I think the choice has to be made at the time using the resources you’ve got for
the safety of both him and all the people around him...but the alternative of bringing him in an
ambulance with — manacled to the sides or strapped to the sides might have been very dangerous for
the drivers, for the ambulance staff, for the police and may or may not have been physically actually
possible to do, depending on his level of agitation so that also might have carried significant risks.”

Droperidol “was only introduced for use in NSWA in November 2015” and whilst staff from the
Northern Rivers Zone had been trained in its use by end January 2016, Scott Deeth could not say
whether the paramedics who may have attended on 18 January 2016 would have completed training
and been authorised to use the droperidol at that time. They may have been restricted to using
midazolam. Neither Dr Holdgate nor Dr Murray suggested that midazolam was a more appropriate
sedative for Tristan.

Even if sedation had been administered by paramedics this would have likely delayed Tristan’s
transport to hospital because “you can’t thenjust put him unwarranted [query “unmonitored”] in the
back of a police van and he may be too agitated to be put in the back of an ambulance so you would
have to wait and see if it works and then that’s just prolonging the delay to get to hospital.” Further,
Dr Holdgate noted that an initial dose of 10 milligrams in a young man of Tristan’s size “was probably
a relatively low dose so | think there would be no certainty that that would or wouldn’t have been
effective in an intramuscular dose.” However, if sedation had been administered with good effect, the
physiological stress Tristan was experiencing would have been reduced.

In circumstances where an ambulance had not been dispatched by 22:05, and for the reasons
submitted by Counsel Assisting, | am satisfied that Sergeant Keough’s decision that police would
transport Tristan to Lismore Base Hospital was reasonable.
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That said it is uncontroversial that transporting someone like Tristan, who is suffering from an acute
behavioural disturbance, in a police vehicle is far from ideal. It would of course have been preferable for
Tristan to be transported in an air-conditioned ambulance and, as outlined above, it is possible that this
may have resulted in a different outcome for Tristan.

The decision that police would transport Tristan to hospital was consistent with the July 2007
Memorandum of Understanding for Mental Health Emergency Response (“2007 MOU”), which was
expressed to apply to “persons with a known or suspected mental illness or mental disorder, or who
exhibit behaviours of community concern.”

The 2007 MOU provided:

* Police have obligations to transport, or assist in the transport of, a person to a health care or
custodial facility under relevant Acts, legislative orders and warrants.

* Police assistance may be required by Ambulance in the pre hospital emergency setting to
safely manage and transport behaviorally disturbed patients. This will be particularly relevant
with restrained patients in the care of Ambulance, where Police presence is required to
reduce the safety risks to the patient and Ambulance Officers.

* Police’s role in other transport of mentally ill persons is limited to situations where there is
assessed serious risk to the person or others such that Police presence (as escort or transport)
is required.

This remains the position under the NSW Health — NSW Police Force Memorandum of Understanding
2018 (“2018 MOU”), which provides:

Police officers may transport a person detained under the MHA to hospital in a police vehicle. NSWPF
policy indicates that such people should be transported in a police caged vehicle. However these
vehicles are not designed for such transports and do not offer the ability to effectively monitor persons
who have medical issues or serious mental health issues. Police vehicles should therefore be viewed as
a last resort for transport.

Police vehicles should only be utilised where the person is at risk of serious harm to themselves or
others or where their behaviour presents a threat to public safety, including a risk to paramedics
during transport that cannot be safely managed by the paramedics, and the Police vehicle is the safest
transport option. It is acknowledged that in remote areas of NSW, other considerations may apply.

The Court received into evidence a USB containing an online training module for police in the 2013—
2014 training year on “Excited Delirium/Positional Asphyxia”. In that module, the Chief Medical Officer
for NSW Police indicated that police should not transport someone who they suspect is experiencing
‘excited delirium’ until the person has been medically reviewed. Sergeant Watt gave evidence that
this remains the “preferred methodology” for dealing with someone with ‘excited delirium’ but
acknowledged that it might not be possible in some circumstances.
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The training module appears to dissuade police from transporting, even as a last resort, a person who
they believed was experiencing ‘excited delirium’. An issue might arise, particularly in rural and
regional areas, where someone might wait for an indeterminate period of time for an ambulance to
firstly become available and secondly travel to the incident, even whilst police are on scene and able
to contain the person and leave immediately to take them for urgent medical review.

In this respect, Sergeant Watt said:

“if 1 was five minutes away from St Vincent’s Hospital, | wouldn’t be waiting for an ambulance,
because | can have him to medical attention before the ambulance ... gets there, ... it is a difficult
situation, ideally yes they should [wait for an ambulance] but there are circumstances where an
alternate methodology designed to get a better result, is acceptable.”

The training module is inconsistent with the 2018 MOU and accordingly has the potential to mislead. |
accept Ms Bennett’s submission that there is no evidence that any of the police officers involved in
Tristan’s case were actually misled by the training module. However, | consider it desirable that the
inconsistency be corrected.

The NSWPF Mitsubishi Pajero

During the course of the inquest, an issue arose as to the appropriateness of restraining and
transporting Tristan in the cage of the Pajero. The caged area of the Pajero does not have air-
conditioning. There are only two small fans in the caged area. Senior Constable Chaffey indicated that
the cabin of the Pajero has air-conditioning and the fans would suck in a small amount of cool air, but
this was not equivalent to being in the cabin.

| accept Associate Professor Holdgate’s evidence that the poorly ventilated small space in the cage of
the Pajero contributed to Tristan’s physiological stress, particularly as Tristan had a high body
temperature from his response to the MDMA. | also accept that it is likely that Tristan injured himself
by struggling and bashing his head and body against the cage in the back of the Pajero. The cage was
not padded and Sergeant Watt gave evidence that he was not aware of any NSWPF vehicle having
padding in the cage.

In relation to the Pajero, Senior Constable Greenhalgh said: “obviously we’re only last resort [for
transportation], but you know, it’s obviously the worst place for someone suffering from mental
illness or drug-affected people”. Counsel Assisting submitted that the Pajero was not a suitable
vehicle. It was hot and cramped and despite the handcuffs, Tristan most likely inflicted further injury
on himself because he was able to move around in the cage. Ideally, even if not taken by Ambulance,
Tristan would have been safely secured within a large air-conditioned space, where police could
monitor him on the trip and where he could have been restrained in a way to limit further injury to
himself. Similarly, Ms Bennett conceded that the Pajero was “not ideal” but noted that it was the only
police vehicle available in the area at the time.
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Evidence was received from the NSWPF that Pajeros are the predominant first- response vehicle in the
Tweed Byron Local Area Command (LAC) (as the Tweed Byron Police District was known at the
relevant time). The vehicles are suitable for use in the highly diverse terrain within the LAC, including
on beaches, mountainous tracks, flooded areas and other remote areas. The NSWPF indicated that a
Pajero was not specifically selected and that the officers who accepted the job over the VKG
happened to be in a Pajero. Sergeant Keough indicated that the only vehicles patrolling the Tweed
Heads, Murwillumbah, Kingscliff, Brunswick Heads and Byron Bay areas on the evening of 18 January
2016 were Pajeros. There was one other vehicle in the Byron Bay area, described in evidence as the
“ice-cream truck”. However, that vehicle was not on patrol and was for use by the shift supervisor in
the event that they needed to attend an incident or job. A Ford Ranger was available in Mullumbimby
but it was not on patrol on the night. Sergeant Keough also indicated that Highway Patrol sedans
operated within the LAC but those vehicles are not equipped to transport detained persons.

In these circumstances, | accept that the use of the Pajero for transporting Tristan to Lismore Base
Hospital was far from ideal and it undoubtedly contributed to Tristan’s physiological stress. However,
it was the only available option at the time because at 22:05 an ambulance had yet to be dispatched.
In these circumstances, | am not critical of police for transporting Tristan in the cage of the Pajero.

However, in light of the evidence from Associate Professor Holdgate and the concerns expressed by
Senior Constable Greenhalgh as well as Tristan’s family, the Commissioner of the NSWPF may wish to
examine the use of the Pajero and other similar vehicles for transporting mentally ill or drug-affected
individuals and may wish to give consideration to how these or other vehicles might be upgraded to
ensure that those restrained in the cage are safely transported to hospital.

The delay in bringing Tristan into the isolation room at Lismore Base Hospital

Lismore Base Hospital staff including Dr Murray, RN Culpitt and RN Longmuir was all aware police
were on their way with a new patient but they already had another patient in the isolation room.
According to the timestamp on the CCTV footage from Lismore Base Hospital, BRU19 arrived at
approximately 10:41pm. However, Tristan was not immediately brought into the isolation room.

The CCTV footage shows BRU19 moving closer to the entrance to the isolation room at 10:57pm.
Tristan therefore spent approximately 16 minutes in the cage of the Pajero after arriving at hospital
and before being carried into the isolation room. This was in addition to the time Tristan spent in the
cage whilst decisions were being made at Tristan’s house for police to take him to hospital (about 17
minutes) and the time it took for BRU19 to travel to Lismore Base Hospital (about 21 minutes).

Tristan was therefore in the cage in the back of the Pajero for approximately 54 minutes before being
transferred into the isolationroom.

| accept the submissions of Counsel Assisting and Mr Evenden that this additional period of
confinement would have further contributed to Tristan’s physiological stress. It follows that the
sooner Tristan was safely removed from the cage, the better. In this respect, it is significant to note
the opinion of Associate Professor Holdgate that:
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Having seen the video footage of Tristan, I’'ve never seen anyone as agitated as he was and | very much
doubt the hospital would have any expectation that he was as ill as he was...it’s always a struggle to
manage the limited physical space and work out how you’re going to move people around safely to
prepare a room so even though the ideal would be the room would be vacant and all the staff ready
when he arrives, | don’t think anyone could have predicted he would have been as distressed as he
was.

Dr Murray developed a clear plan, which he communicated to Dr Edwards and other staff. The plan
involved:

Observing and assessing Tristan while he was in the cage of the Pajero;

* Preparing the isolation room, which included moving the patient that was in the isolation
room at the time, removing the bedframe and placing the mattress on the floor;

* Discussing the use of intravenous droperidol and diazepam with Dr Edwards and instructing a
nurse to draw up the medication;

* Bringing the patient in once the isolation room was ready. Dr Murray and Dr Edwards both
wanted to observe Tristan being brought from the Pajero into the isolation room. Dr Murray
said “it would have given me a little bit of feeling how disturbed ... violent, aggressive he was.”
Dr Murray also wanted to be the person to decide when Tristan would be brought in from the
Pajero. He said this was not the usual course but in this case he wanted to “immediately insert
an intravenous cannula and sedate him. But | wanted everything ready before it, so we didn’t
have a long struggle or restraint in the room.”

¢ Administering the intravenous droperidol and diazepam as soon as possible under Dr Murray’s
supervision;

¢ Determining further treatment once Tristan was adequately sedated.

In relation to Dr Murray’s plan, Associate Professor Holdgate said “I think that’s exactly the plan that
you would want to enact”. In these circumstances, | accept Counsel Assisting’s submission that the
delay in getting Tristan out of the cage was undesirable but the need to move another patient and
prepare the isolation room for Tristan were legitimate considerations for the hospital to take into
account. Since Tristan’s death, Lismore Base Hospital has moved to a new facility which includes two
isolation rooms for use in the Emergency Department, which Dr Murray described as adequate for
their needs.

Transferring Tristan from BRU19 into the isolation room

The decision to bring Tristan into the isolation room

Report by the NSW State Coroner into deaths in custody / police operations 2020 107



When asked how he learnt that the hospital was ready for him to bring Tristan into the isolation room,
Senior Constable Chaffey said “I’'m not entirely sure but | believe that the, the door to the room that |
knew that he will have to go into opened and that, that signalled that we were right to go in there.”
Senior Constable Chaffey did not recall anyone telling him they were ready for Tristan to be brought in
but said that it “could have happened”. Senior Constable Greenhalgh assumed that the decision to
bring Tristan in “would’ve been” because hospital staff said they were ready but he had no recollection
of the actual direction given.

Of the nurses who provided statements in relation to Tristan’s death, they were either not in the room
themselves when Tristan was brought in (Donna Jelsma, Kim Sterling, April Cupitt, Wendy Longmuir)
or cannot assist in determining who, if anyone, gave the direction to police (Xanthe Moss). Rohit
Bhagat, a security guard at Lismore Base Hospital, refers to an unidentified female nurse who, on his
account, said to one of the police officers “you restrain him down and we will inject him” shortly
before the police positioned themselves at the back of the Pajero and opened the door. The CCTV
footage appears to show some discussions between police and nursing staff at various points before
the Pajero is reversed closer to the door to the isolation room.

Unfortunately because the camera is focussed upon the main ambulance entrance rather than the
entrance to the isolation room the CCTV does not record Tristan being moved from the Pajero. The
footage does seem to capture a nurse in conversation with one officer (most likely Senior Constable
Chaffey) as he gets out of the Pajero having reversed it into place. If a direction was made by hospital
staff to police to bring Tristan in, hospital records do not record who communicated that direction.
Based on the evidence, | am unable to determine who made the decision to bring Tristan into the
isolation room from the Pajero.

Regardless of who made the decision to have Tristan brought into the isolation room, it is clear that
this part of Dr Murray’s plan was not properly executed. As a result, Dr Murray and Dr Edwards were
denied a valuable opportunity to observe Tristan’s behaviour as he was brought into the room. |
accept, however, the submission of Mr Jackson that other key aspects of Dr Murray’s plan as outlined
were in fact implemented. This will be discussed further below. Counsel Assisting submitted, and |
accept, that it is difficult to generalise from the specific failure to execute Dr Murray’s plan on this
occasion, in order to draw a conclusion that this was part of a systemic failure on the part of the
hospital.

In any event, the Northern NSW Local Health District has since implemented a policy entitled “Transfer
of a patient from a police vehicle into a gazetted emergency department safe assessment room”, which
makes clear that “[t]he Nurse in Charge is responsible for advising the Police to enter the emergency
department with the patient.”

The method of transferring Tristan into the isolation room

The evidence differs in relation to how Tristan ended up being placed face down on a mattress in the
isolation room with his head facing towards thedoor.
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Senior Constable Chaffey said that he reached into the cage of the Pajero and grabbed Tristan’s left
leg. Tristan at first kicked out and his toes hit Senior Constable Chaffey’s face and his heel connected
just above the police shirt pocket. Senior Constable Chaffey then grabbed Tristan’s left leg whilst
Senior Constable Greenhalgh took his right leg. Senior Constable Ellis then stepped in to help on
Tristan’s right hand side. On Senior Constable Chaffey’s account, Tristan “flipped over” as they
grabbed his legs and he ended up face down. Senior Constable Greenhalgh said that as they lifted
Tristan out of the Pajero he came out feet first and somehow ended up face down. He indicated
that prone restraint was not a deliberate choice and agreed that it resulted from the way in which
Tristan was removed from the Pajero.

Senior Constable Greenhalgh also recalled that “one of the staff”, he presumed hospital staff, directed
them to put Tristan down on his stomach. Senior Constable Griffith recalled a female voice asking that
Tristan be “on his stomach to go into the room to make it easier to put the cannula into his arm.”
Senior Constable Ellis recalled a discussion between police and hospital staff that included police
saying, “We’ll carry him facedown ... with his legs and by his arms so therefore obviously ‘cause he had
blood and snot and shit down on his face and obviously we don’t want to get a) spat on ... b) any blood
off him onto us ... and then the medical staff, I'm not sure if it was before we lifted him out or got him
into the room, requested he be placed facedown.” The following entry appears in Senior Constable
Ellis’ notebook: “I said bring him out face down as he had a nose/mouth injury blood and in his ranting
was spitting blood for officer safety and infectious diseases”.

In cross- examination, Senior Constable Ellis said “it might have just been a mere suggestion, but that’s
the best way to do it” and maintained that he did not make the decision to bring Tristan into the
isolation room face down. Clinical Nurse Specialist Wendy Longmuir was not in the room when Tristan
was brought in but gave evidence that patients brought in from a police vehicle are “brought into the
room and held down by the shoulders and their thighs and their ankles, if we’ve got enough people to
do that. And that’s normally facedown.”

Mr Evenden submitted that that the Court should find that there was a direction from hospital staff
that Tristan be placed face down. In contrast, Counsel Assisting, Ms Bennett and Mr Bradley
submitted that the evidence does not allow for any finding as to who made the decision to bring
Tristan into the isolation room, or whether a direction was given that he be placed face down.

| am not persuaded that the evidence permits a finding that Tristan was placed face down because of
a direction from hospital staff. | cannot exclude the possibility that, as Mr Bradley submitted; the
method ultimately adopted may not have been intentional or planned and may have been the product
of a combination of police effort and Tristan’s resistance and struggle. Given Tristan’s presentation, |
am not satisfied that there was anything unreasonable in the manner in which Tristan was brought
into the isolation room.

Submissions on behalf of Vincent Naudi were critical of the fact that Tristan was brought in face down
with his head the wrong way around (facing towards the door), noting that Dr Murray would have
preferred that Tristan’s head be at the other end of the room. As a result, once Tristan was found not
to be responding, he had to be turned around to face the medical equipment.
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Mr De Brennan submitted that, as a result, valuable seconds were lost. | accept that some seconds
must have been lost because of this but | am not critical of that fact given the circumstances
confronting police and hospital staff at the time. In this respect, | accept the evidence of Associate
Professor Holdgate that:

| think he was brought in the only way that was physically possible from the description that I've read
... The description | read was that the only way they could extract him from the van was to get his legs
first, he then flipped on his face and they then had to take him out backwards and that’s how they
entered because they were right backed up [against] the door. My understanding [is] that’s why he
entered the room in the direction. Whether he came in head first or foot first, | don’t think it really
mattered.

Dr Murray gave evidence that because Tristan was handcuffed behind his back, he could not have been
restrained on his back as this would prevent the insertion of a cannula. Dr Murray indicated that a short
period of prone restraint was required to allow for intravenous access. Dr Murray further stated that
while it was possible for police to move the handcuffs from the rear to the font, he considered that it
would have been “very dangerous” and would have delayed the administration of the sedation.’’”
However, Dr Murray indicated that if Tristan had been brought in with his hands cuffed to the front,
then he would have been restrained on his back or on his side. Associate Professor Holdgate gave
evidence to a similar effect.

| accept this evidence.

As outlined earlier in these findings, it seems to me to have been reasonable for police to handcuff
Tristan to the rear when they arrived at Bangalow and when they expected Ambulance to attend.
Unfortunately, and as Mr Evenden has submitted, the ramification of that earlier decision was that
Tristan came to be restrained face down when he arrived in the Isolation Room.

Restraining Tristan within the isolation room

The evidence demonstrates that Tristan still required restraint when he was placed face down on the
mattress in the isolation room. This does not appear to be in issue between the parties. The main
issue appears to be the manner in which Tristan was restrained. In any event, it is useful to set out
the observations of various witnesses.

Lloyd Marsh was a bystander across the road from the emergency department entrance. He saw four
officers carry Tristan from the Pajero into the isolation room. He said:

The male had the strength to move all four Police officers quite easily by thrashing his body about. The
Police were struggling to walk forwards with the male into the Emergency Department as they were
trying to restrain the male...Once they were inside the doors to the Emergency Service Entrance were
shut but I could still hear the male yelling, bellowing and screaming.
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Dr Karpa was, unexpectedly, the first doctor in the isolation room. He inserted the cannula that Dr
Edwards then used to administer the droperidol and diazepam. Dr Karpa said that when he went in to
help he saw “the doors to that room open and the back of the paddy wagon...and | saw the gentleman
who was being restrained um, violently thrashing around.” According to Dr Karpa, as Tristan was being
carried in he was “out of control...he was violent and he was dangerous.”

Dr Murray was asked whether, when he entered the isolation room to see Tristan already restrained
face down, were there other restraint options? Because he was extremely disturbed, he was also
handcuffed with his forearms behind his back.” Dr Murray also said if Tristan had not been restrained at
that point “there would be a high risk of him, without being restrained we would be unable to insert the
cannula and get him sedated and whilst so agitated there was a risk of ongoing physical
damage/injury.” Associate Professor Holdgate noted, and Dr Murray agreed, this would also have put
Tristan at risk of cardio-respiratory collapse and multi-organfailure.

Dr Murray also said, in relation to the need for continued restraint:

“My priority was to get him, those drugs in and to get him sedated as soon as possible. There was a
sweaty forearm; a cannula could be, with a violent movement, could fall out at any moment. If you like
there is a window of opportunity to get those drugs in and to sedate this patient before further harm.
And that was my focus and then we would look after it, bang, bang, sedated, we’ll look after
everything else”.

Whether there was a knee on Tristan’s back

There is a dispute as to whether one or more of the police officers placed their knee or knees on
Tristan’s back.

In terms of where police were stationed as they restrained Tristan face down on the mattress, most of
the witnesses (with the exception of Dr Karpa) recall two officers at the top end and two on Tristan’s
legs. According to Senior Constable Chaffey, he had his leg on Tristan’s left leg to stop him from
kicking around and also had his right hand around Tristan’s left wrist and left hand on Tristan’s left
elbow. Senior Constable Greenhalgh had his leg on Tristan’s right leg. Senior Constable Griffith had the
shoulder on the left hand side. Ellis was on Tristan’s right hand shoulder. Senior Constable Chaffey
recalled that Tristan was still moving around (at least initially) and that is why he had to put his hands
on Tristan’s wrist and elbow.

According to Senior Constable Greenhalgh, he initially had Tristan’s right leg pulled back “stretching
his thigh...I ...had my knees down on, I'd say, back of his legs, and hamstring area probably.” At this
stage Tristan “was still kicking. | was, with my, body weight and my gun belt I'd be over a hundred
kilos, and | was getting lifted.”

According to Senior Constable Griffith, she had her knees touching Tristan’s torso but not on top of him.
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At a later point she had her hand very lightly on his head every time he moved in her direction but
denied putting pressure on the back of his head so that his face was pressed into the mattress. Senior
Constable Griffith described Tristan “thrashing around” when police were trying to hold him on the
mattress. According to Senior Constable Ellis, he had Tristan (initially at least) “from the chest up”
whilst “the main pressure to stop him from kicking out was down sort of from his hips”. At some point
Senior Constable Ellis then put his knee near the small of Tristan’s back resting up against Tristan but
with the downward force of his knee on the mattress. There were also times when Senior Constable
Ellis had to apply pressure to Tristan’s shoulder.

Dr Murray “didn’t observe direct pressure, going down on the chest, [Tristan] was being restrained at
the shoulders ... and | remember having a very clear view of the back area, and the arms and the
placement of the cannula.” He did not see police officers with their knees on Tristan’s back: instead he
said he had “a picture of the knees being sort of against the body with the force of their upper bodies
pinning the shoulders.” Dr Edwards observed that “two of the officers were, uh, pressing on his upper
thigh...and another two of the officers were at the top end, um, pressing, | think with both hands, onto
his shoulder, upper chest area.” Tristan was being “firmly restrained” or “very firmly held” prompting
Dr Edwards to say, prior to administering the IV medication, to the officers at the top end of the
mattress, “Can you please make sure the patient can breathe in that position?”

Dr Edwards recalled officers at the top of the mattress kneeling with their knees “probably on the
head of the mattress” and she agreed with a question asking whether they had their hands “sort of on
the...the shoulder blade, chest area.” Whilst none of the officers recalled hearing Dr Edwards say “Can
you please make sure the patient can breathe in that position?” this does not mean it was not said.
This was a busy and noisy room and people were focussed upon the task at hand such that they may
not have heard everything that was beingsaid.

Further, Rohit Bhagat, a hospital security guard, recalls the female doctor saying “We can take a little
bit of weight of [sic] him.”

Similarly Dr Karpa recalls saying “Get off the chest, get off the chest” although none of the officers
recalled hearing this. As for Dr Edwards, this does not mean that Dr Karpa did not say those words. In
addition to these warnings, Senior Constable Chaffey said he said words to the effect of “just be mindful
of positional asphyxia.” All of the other officers reported hearing this from Senior Constable Chaffey and
Dr Karpa heard something similar, although not identical.

Other hospital staff observed the restraint. Registered Nurse Longmuir recalls one officer on each
shoulder (female officers) and one on each thigh (male officers). She said “I did not observe anything |
would consider to be excessive in the restraint and | did not think the police were using any more
force than | would have used if | had been involved in the restraint.” Clive Guthrie, a hospital wards
man, was only in the room for about 30 seconds but remembered seeing two officers holding the
shoulders down and two holding the ankles (his vision of these last two police was partly obscured by
the officers closer to Tristan’s shoulders).
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He said “the police at the top part of the male patient had one of their hands on the shoulder blade
area and were kneeling on the ground next to the male patient.”

Rohit Bhagat recalled there being a female officer on the patient’s left shoulder, male officer on the
other shoulder and an officer on each leg, with their knees pressed onto a leg each. Further “while the
patient was on the ground he was fighting to get up. He was using his head in a head butting type
motion. | don’t know if he was fighting or trying to breathe ... | saw the police woman push his head
down at one stage. She didn’t hold his head down.” Dr Karpa had a different recollection of how Tristan
was restrained. He was the only witness to recall that the police had their knees on the back of Tristan’s
chest.

In his interview with investigating police, Dr Karpa said “they had at least two officers | think, possibly
four, with their knees on his chest” and another officer to Dr Karpa’s right. Then he said there must
have been two officers on the chest, and one on each leg. Dr Karpa recalled that a police officer to his
right “who might have been Asian or some dark skinned person” said “careful about something
asphyxiation”. This corroborates Senior Constable Chaffey’s evidence of mentioning something about
being used

I”

positional asphyxiation although Dr Karpa said he does not recall the word “positiona
before “asphyxiation”.

Dr Karpa said that the officers who had their knees on Tristan’s back had “pretty much all their weight
on him. And they needed to put all the weight to stop him from moving. And even with that he was still
moving.” He recalled “two knees, one each side, and they were big blokes and they were just, all the
pressure on his chest.” During cross-examination, Dr Karpa said that there was one officer on the left-
hand side of Tristan’s shoulder who had one knee on the back of Tristan’s chest and another officer on
the right hand side with one knee on the back of Tristan’s chest. He thought that both of these officers
were male although he conceded he could be mistaken because what he remembered was the knees.

Later in his evidence Dr Karpa said: “where does it say in my evidence that the police officer who was in
charge of the left shoulder of this patient had their knee on the chest? ...that doesn’t mean that it was
the person at the top left hand side of the patient who was putting it on there. The other officers were
coming from the bottom right-hand side, and that is where they would’ve got access to the back from.”
He said there were two quite large male police officers “both coming from the right hand side, but, they
had a knee on each side of the chest.”

In an attempt to clarify Dr Karpa’s evidence, Counsel Assisting asked a series of questions, limited to the
time that he was inserting the cannula into Tristan’s left arm. Dr Karpa’s evidence was that at that time
there was one officer on the left leg. There was another officer on the right-hand side with his left knee
on the right side of the back of Tristan’s chest, and his leg then “sort of coming down over the patient’s
backside.” A third officer was on the left-hand side on the shoulder, holding down Tristan’s shoulder
and arm but with no knee on the chest at all. A fourth officer was on Tristan’s right-hand side,
midsection but more towards the feet probably. Ultimately, Dr Karpa said “what sticks in my head the
most, what | can see most vividly is a ... police officer on his back with his knee in his back” but it was
possible that there was only one knee.

Dr Karpa remained adamant that at least one officer had a knee on the back of Tristan’s chest. He said
that the “knee being on the chest is something | remember very vividly cause | could see it being a
problem”.
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Mr De Brennan submitted that Dr Karpa’s evidence should be accepted. He noted that, as a locum
doctor, Dr Karpa bore no allegiance to any of the parties concerned. Mr De Brennan further submitted
that, despite Dr Karpa being at cross-purposes at times during his evidence, he was decisive in his
conviction that one of the officers had his knee on Tristan’s back. Similarly, Mr Evenden submitted that
Dr Karpa’s evidence was internally consistent and consistent with the evidence from other witnesses
which was that Tristan was firmly restrained.

Mr Evenden submitted that aside from a concession that it was possible that there was only one knee
on Tristan’s back, any confusion in Dr Karpa’s evidence arose from incorrect assumptions as to where
particular officers must have been. In this respect, Dr Karpa said:

“I’'m confused about the way it's been presented to me, yes, cause you're talking about this person on
the left hand side being a female, putting her knee on the chest. But that's, that's not how I've recalled
it in any of my evidence and it's not something that | remember happening”.

As outlined above, Dr Karpa’s evidence shifted on a number of occasions. First, in his interview with
police, he suggested that there were two or possibly four officers who had their knees on Tristan's
back. Later in his interview, he suggested that there were two knees on Tristan’s back coming from
opposite sides of Tristan. He reiterated this view in cross-examination but later said that there were
two knees coming from the right side. Ultimately, Dr Karpa conceded that it was possible that there
was only one knee on Tristan’s back. This inconsistency detracts from the reliability of Dr Karpa’s
evidence notwithstanding Mr Evenden’s submission that Dr Karpa may have been confused by
incorrect assumptions by various counsel during cross- examination. It is significant that no other
witness observed any knees on Tristan’s back. In this respect, | accept Mr Bradley’s submission that Dr
Karpa was focussed on inserting the cannula whereas Dr Murray, who was present in the isolation
room at this time, was in charge of Tristan’s overall management and supervised the administration of
droperizol and diazepam. Dr Murray did not raise any concerns as to the manner of Tristan’s restraint.
Significantly, in response to a question about who is in charge when police are restraining someone in
a hospital setting, Dr Murray said:

“Well the doctor in charge is in charge of the medical care and if, if | was that doctor and | was
concerned about the way the restraint was being carried out, then | would communicate that concern
to the police and ask them to modify the restraint. That is an approach | have always followed.”

| accept that if Dr Murray had had concerns about the way in which Tristan was restrained, he would
have voiced them. In these circumstances, | prefer the evidence of Dr Murray, other hospital staff
members as well as the four police officers to Dr Karpa’s. Their evidence was credible and broadly
consistent. Accordingly, | am unable to accept the evidence of Dr Karpa that there was a knee or knees
on Tristan’s back while he was being restrained in the isolation room. Even if one of the officers did
have a knee on the back of Tristan’s chest for a short period, this was not inconsistent with police
policy as set out in the NSW Police Force Handcuffing Manual Version 5.3, February 2014 or the NSW
Police Force Weapons & Tactics Policy & Review Close Quarter Control Version 2.2.
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The use of prone restraint

Prone restraint increases the risk of respiratory restriction and physiological stress. Other factors may
also contribute to an increased risk. In Tristan’s case, Associate Professor Holdgate described the risk
in the following terms: Face-down restraint has a recognised risk of positional asphyxia and this risk
increases with the length of time that the patient is held face-down. Most guidelines recommend no
longer than 2-3 minutes in this position. Patients who are drug intoxicated, such as Tristan, may be at
greater risk for positional asphyxiation. In addition, Tristan was showing signs of significant physical
stress prior to being placed in this position and may have been more susceptible to the effects of
lower oxygen levels.

Associate Professor Mark Adams, cardiologist, described the risk involved in physical restraint (not
limited to prone restraint) as follows:

... with physical restraint it is likely that there would have been increased physical exertion on the part
of Tristan and this may have resulted in increased sympathetic drive, increased blood pressure and
temperature leading to increased cardiac demand and increased risk of cardiac arrhythmias.
Therefore | think that physical restraint may have indirectly had some contribution to Tristan’s death.

In contrast to Associate Professor Holdgate on the topic of positional asphyxia, Dr Clifton, forensic
pathologist, said that the issue of positional asphyxia causing respiratory compromise in the setting of
prone restraint is contentious. There have been multiple studies exploring respiratory compromise
during prone restraint with and without pressure on the back and it has been concluded that the
prone position is physiologically neutral and respiratory compromise was never established.

Nonetheless, Dr Clifton agreed that restraint was more broadly a likely factor in Tristan’s death
because “restraint, especially prolonged and active in the context of acute ... MDMA toxicity would
produce significant physiological stress to the body.” | accept Counsel Assisting’s submissions that
the risks associated with prone restraint needed to be balanced against the risk that, without effective
restraint, doctors would not have been able to administer sedation which, given Tristan’s disturbed
behaviour, would have posed a serious risk itself. In this respect, | accept Associate Professor
Holdgate’s evidence that:

There’s a risk. At that stage everything is a risk. Leaving him untreated is a huge risk. The actions
required to treat him carry a huge risk. Similarly, in her report, Associate Professor Holdgate said:

“Essentially the treating clinicians were faced with the dilemma of leaving Tristan untreated, causing
significant injury to himself and a risk to others, and likely to clinically deteriorate with eventual
cardiorespiratory collapse and multi organ failure, or actively treating him with immediate sedation
but knowing that this required him to be held still in a potentially dangerous position while the drugs
are administered”.
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| accept that prone restraint is a valid choice in circumstances that compel its use, provided that it is
only used for as short a period as possible. However, Mr Evenden submitted that no clinical staff took
any steps to limit the duration of the restraint, other than their obvious efforts to sedate Tristan as soon
as possible. It was also submitted that Tristan’s restraint in the isolation room was impacted by the
unplanned manner in which he was broughtin.

Similarly, Mr De Brennan referred to Associate Professor Holdgate’s report, in which she opined:

My main concern regarding Tristan's care was the movement of him from the van to the isolation
room and being placed in face-down restraint without appropriate planning and without the senior
medical staff aware that this was happening. Because of the high risk associated with placing Tristan in
restraint, particularly face-down, this process should have been carefully planned so that Tristan was
brought into the isolation room only after all necessary medications had been drawn up, all staff fully
briefed regarding their role in restraint and administering medications, and appropriate preparation to
place Tristan on cardiorespiratory monitoring as soon as he was sedated.

It appears that the uncoordinated movement of Tristan into the isolation room led to him being
restrained for longer than necessary while drugs were still being drawn up and with no preparation for
post-sedation care. As senior medical staff entered the room Tristan was already in face-down
restraint despite no apparent discussion between police and senior medical staff about how the
process of achieving sedation should be managed. The level of restraint required to keep Tristan still
enough to receive medications was understandably high, and the use of the brief period of face-down
restraint was not unreasonable. But the importance of limiting this restraint to the shortest possible
time to minimise the risk of respiratory restriction in a patient who was already demonstrating high
levels of sympathetic overdrive was not appreciated. | address the evidence as to any delay in
drawing up the medications at [187]ff. | address the evidence as to whether the risk of respiratory
restriction was not appreciated at [195]ff.

Dr Murray said the following:

“All I can say is I’'m very aware of the danger of prone restraint. But that | thought that it was essential
in this situation and everything that | did was to try and minimise the time of prone restraint and the
time from being removed from that paddy wagon to being adequately sedated so that we could
remove the handcuffs and get him out of the prone position, monitor and look after him. And
everything | did was directed from that from the beginning”. Dr Murray also said that “we don’t like
the prone [position] unless there ... is no alternative” but in Tristan’s case he “felt there was no
alternative.” In terms of the possibility that once Tristan was in the isolation room, police might have
removed the handcuffs so Tristan no longer had his hands behind his back, Dr Murray said:

That was a possibility but | would judge that it would be very dangerous to do so and would’ve
delayed the time for the administration of the sedation, because once the cuffs were removed,
given his behaviour, there may have been an ongoing struggle; there was a risk of someone being
hurt, and then it could be quite time consuming to get them back on.
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Associate Professor Holdgate agreed that it would not have been safe to remove the handcuffs
because Tristan was “so difficult to contain because he was so agitated”. It is unclear how long Tristan
was restrained in the prone position. The CCTV footage suggested that Tristan was removed from the
Pajero shortly after it reversed closer to the door at 22:57. This was largely consistent with the
Hospital progress note that recorded Tristan being brought into the isolation room at 22:58.

Dr Karpa saw Tristan being carried into the room and moved to insert the cannula once Tristan was
restrained on the mattress. The progress notes record Dr Karpa inserting the cannula at 23:59
(presumably a typographical error which should read 22:59). Dr Karpa recalled a delay between the
cannula being inserted and the medication being drawn up. In his interview with police, he said that
by the time he inserted the cannula, Tristan had probably been in the isolation room for “several
minutes”. He said that the medication had not been drawn up by the time he inserted the cannula.

However, Clinical Nurse Specialist Wendy Longmuir recorded a nursing progress note that suggested
she drew up the medications outside the isolation room (consistent with Dr Murray’s explicit plan that
the medication be ready before Tristan was brought in) and carried them into the isolation room as Dr
Karpa was inserting the cannula. That note also recorded the droperidol being administered by Dr
Edwards at 23:00 and the diazepam being administered at 23:02. Clinical Nurse Specialist Longmuir
also gave evidence that “the medication was drawn up and ready to go by the time they had the
cannula in”. She remembered this because she was “standing in the room with it in [her] hands”.

Dr Murray did not think there was a delay. Nor did Dr Edwards recall a delay. The evidence indicates
that Tristan was restrained face down in the isolation room for approximately four minutes. The
cannula was inserted at 22:59. The droperidol was administered at 23:00 and the diazepam was
administered at 23:02. The slight delay between the administration of the droperidol and diazepam is
explained by the saline flush. Associate Professor Holdgate accepted that this timeframe was
reasonable and noted that: It more than likely may have been less than that. The common approach
would be to inject, flush and then immediately inject the second drug so | think two minutes would
probably be the maximum difference between the two drugs being administered.

The weight of the evidence, which | accept, is that the medication was ready by the time Dr Karpa
inserted the cannula. Accordingly, | am satisfied that there was no significant delay in the
administration of sedation. Dr Murray could not have known precisely how long Tristan had been
restrained in the prone position because he was not present when Tristan was brought into the
isolation room. When Dr Murray was asked about the fact that he was missing the vital piece of
evidence as to how long Tristan had been restrained, he said: | can’t see how if I'd been if someone
had told me the number of minutes, it would have changed my actions from the point | entered that
room.

Dr Murray’s first priority was sedation. Counsel Assisting submitted that Dr Murray was keenly aware
of the risks in Tristan’s case, including the risk of “sudden death occurring during prone restraint”.
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Dr Murray was an impressive and thoughtful witness and | accept his evidence that he was aware of
the risks associated with prone restraint and that he took steps to minimise the amount of time that
Tristan was restrained face down. In these circumstances, | do not find that there was anything
unreasonable about the way in which Tristan was restrained while he was in the isolation room.

Policies and Guidelines on the use of prone restraint

Health Guidelines

| accept that the way in which Tristan was restrained was largely consistent with Health guidelines,
memorandums and policies at that time including:

Memorandum of Understanding Mental Health Emergency Response, July 2007, NSW Health,
Ambulance Service of NSW, NSW Police Force. “Restraint” was addressed at part 7.3. Whilst it did not
specifically refer to prone restraint, the memorandum did not prohibit its use provided it was
“consistent with the policies and procedures applying to the respective agencies.”

Health Policy Directive, Aggression, Seclusion & Restraint in Mental Health Facilities in NSW,
PD2012_035, which also applied to the “care of mental health consumers in Emergency Departments
that are declared mental health facilities” and specifically addressed restraint and seclusion processes
at page 9 and following. This directive specifically provided: “Face down restraint should only be used
if it is the safest way to protect the patient or any other person. If face down restraint is used, it will
be time limited. The maximum time a person will be held on the ground in face down restraint is
approximately 2-3 minutes to allow sufficient time to administer medication and/or remove the
person to a safer environment.”

Although Mr. Evenden accepted that prone restraint was a valid choice in the circumstances, he
submitted that it should have been for no more than two to three minutes, or substantially less given
Tristan’s risk factors. Obviously this would have been preferable but | accept that Tristan’s
presentation necessitated prone restraint for a slightly longer period. As referred to above, | accept
the evidence of Dr Murray that he was “very aware of the danger of prone restraint” and trying to
“minimise the time of prone restraint”. Health Policy Directive, Principles for Safe Management of
Disturbed and/or Aggressive Behaviour and the Use of Restraint, PD2015_04 which contemplated the
use of prone restraint but only as a last resort and for the shortest period possible.

The Ministry of Health Guideline Management of Patients with Acute Severe Behavioural Disturbance in
Emergency Departments GL2015_007 took a different approach. Whilst the Guideline made clear that it
“does not replace clinical judgment”, it also read: “Avoid restraining patient in a prone position as it
places the patient at high risk of respiratory restriction”. Counsel Assisting submitted that this appears
to be inconsistent with the abovementioned policy directives that permit prone restraint although only
where necessary and for a short period of time. However, Mr Bradley submitted that the document
makes clear that “this is a Guideline only” and it does “not replace clinical judgment”.
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Mr Bradley further submitted that the Guidelines are to be read subject to the two health policy
directives referred to above, being PD2012_035 and PD2015_004, and in any event the word “avoid” is
not prohibitive in effect but is ordinarily read as having a cautionary effect. | accept that the Guideline
is only a Guideline however, if it is meant “to guide” then it seems sensible that it guide in a way
consistent with the health policy directives. | do not propose however, to make a recommendation
relating to this Guideline, particularly in circumstances where the Ministry of Health is not a party of
sufficient interest in these proceedings.

Police Guidelines

The NSWPF Handcuffing Manual and the Weapons & Tactics Policy and Review Close Quarter Control
policies both permit prone restraint if it is reasonably necessary. Sergeant William Watt, a Senior
Operational Safety Instructor, said the following in his statement: ... there are very few outright
prohibitions on the use of any technique, and even where there are, there is an acceptance
organizationally that breaching a policy may be appropriate in specific circumstances in order to
prevent a significantly worse outcome.

In response to a question about whether there is a time limit as to how long it is safe for police to
restrain someone in the prone position, Sergeant Watt said: To be fair, that’s because | am not aware
of any safe time limit and it’'s — and fundamentally the struggle continues as long as the struggle
continues, if | haven’t got them under control for whatever purpose | need them under control and
that takes, five, eight, ten minutes, then it’s difficult to put a time limit and say okay after two minutes
you can’t use the prone restraint technique anymore, it’s practically impossible.

The weight of the evidence is that the use of prone restraint by police is permitted if it is reasonably
necessary in the circumstances. Having regard to the evidence of Associate Professor Holdgate and Dr
Murray about the need for Tristan to be restrained given his level of agitation, | am satisfied that
police acted in accordance with the abovementioned policies. The NSWPF Guidelines on the
Management of People Affected by Methylamphetamine and Other Stimulant Drugs (“NSWPF
Guidelines”), however, advised police to “[a]lways ensure that the person is not in the prone position
as this can also increase the risk of positional asphyxia.” Although Ms Bennett submitted that this is
just a guideline, Sergeant Watt accepted that it reads as an outright prohibition.

The inconsistency between the NSWPF Guidelines and the manuals and training that Sergeant Watt
gave evidence about was described by Sergeant Watt as “extremely” undesirable and potentially
confusing. | accept Sergeant Watt’s evidence in this respect. The NSWPF Guidelines otherwise provide
useful information about the way that MDMA use can affect pain tolerance and lead to an increased
risk of positional asphyxia. They helpfully identify additional risk factors that might contribute to
increased demand for oxygen when an individual is highly stressed.

‘Excited delirium’

The 2013-2014 training package focused on ‘Excited Delirium’ which the Chief Medical Officer
described as a “mental condition”.
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Dr Glen Smith, Consultant Clinical and Forensic Psychiatrist prepared an expert report, in which he
observed that excited delirium “is a controversial diagnosis considered to be a sub-category of delirium
also known as ‘agitated delirium’.” Dr Smith indicated that excited delirium is not recognised in either
of the “two most widely used classification systems in psychiatry” being the DSM-5 and the ICD-10
although it is recognised as an entity in some literature and by the American College of Emergency
Physicians.

Dr Smith further observed: In my opinion, the concept of ExDS does not assist in understanding the
manner or cause of Tristan’s death more than the recognised diagnosis of substance-intoxication
delirium according to the recognised criteria of DSM-5 and ICD-10, the well-established classification
system in psychiatry.

Counsel Assisting submitted that police officers tasked to respond to a person like Tristan, with
aggressive and disturbed behaviours, are unlikely to have the luxury of time to consider, from their lay
perspective, whether or not the person is experiencing the “mental condition” of ‘excited delirium’.
Their much more immediate concern will be on containing the behaviour in a way that minimises risk to
the person involved, the public and the officers themselves. This seemed to be acknowledged in part
two of the training module which noted that it is unlikely officers will be able to evaluate a person
displaying this behaviour.

In these circumstances, Counsel Assisting queried the utility of a training module on ‘excited delirium’
which said nothing about whether a person experiencing such symptoms might be at increased risk of
serious injury or death if subject to prone restraint. That is, there was no attempt to link the
information within the ‘excited delirium’ module to the risk factors set out in the NSWPF Guidelines.

The ‘excited delirium’ module included a separate ‘positional asphyxiation” module which provided a
few short references to potential risk factors such as drug and alcohol use. However, there was
nothing within that module that directly linked with the specific risk factors set out in Appendix A of
the NSWPF Guidelines. The absence of a link between the information contained in the module and
the risk factors in the NSWPF Guidelines is likely because the ‘excited delirium’ module was produced
for the 2013-2014 police training year and therefore pre- dates the Guidelines which were published
in February 2014. Accordingly, it appears that the module is outdated.

Counsel Assisting submitted that this seems like a missed opportunity to reinforce a consistent
message about risk factors when restraining someone who is experiencing disturbed behaviour
(whether experiencing ‘excited delirium’ or otherwise) and may well be lost on busy officers amongst
the “endless” information they are required to familiarise themselves with.

| respectfully agree with Counsel Assisting’s submissions.

‘Excited delirium’ in other jurisdictions
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The existence of ‘excited delirium’ as a syndrome was considered in the Inquest into the Death of
Odisseas Vekiaris (Coroner Jamieson, Coroners Court of Victoria, 18 December 2015). Her Honour
ultimately found that ‘excited delirium’ and ‘excited delirium syndrome’ are neither appropriate nor
helpful for ascribing a medical cause of death.

Her Honour also recommended that Victoria Police remove from its training materials/literature any
reference to “excited delirium” or “excited delirium syndrome” until such time as it is recognised by
Australian medical professional bodies. Coroner Jamieson was able to draw upon the resource of the
Coroners Prevention Unit (established in Victoria in 2008) to research and provide a background
discussion paper on ‘excited delirium’. This assisted Coroner Jamieson by providing relevant
information from the point of view of those who believe that Excited Delirium exists and is a valid
medical cause of death however, the report equally highlighted that some experts do not recognise
Excited Delirium as a medical conditions nor is it recognised by most professional medical
associations.

The lack of a similar research facility as the Coroners Prevention Unit in this state means that it falls to
the Counsel Assisting team to try and source relevant evidence via experts such as Dr Smith. This is,
unfortunately, an expensive and ad hoc approach to identifying and researching systemic issues linked
to this Court’s power pursuant to s. 82 of the Coroners Act 2009 to make recommendations in the
interest of public health and safety.

Cause of death

Dr Clifton, then Forensic Pathology Registrar, recorded Tristan’s direct cause of death as “acute
cardiac arrhythmia in 3, 4-methylenedioxymethamphetamine (MDMA) intoxication with prone
physical restraint” in the autopsy report dated 28 April 2016.

Dr Clifton observed:

“This is a complex and difficult case involving 3, 4- methylenedioxymethamphetamine (MDMA)
intoxication causing an acute behavioral emergency necessitating the use of restraint by NSW Police.
There are a range of potential causes of death without definite evidence that any of these causes
either alone or in combination caused the death”.

Stimulant drug intoxication and physiological stress
Tristan believed he had taken LSD but toxicological testing revealed he had consumed MDMA. Tristan’s
post-mortem blood sample showed 0.16mg/l of MDMA and 0.03mg/l of 3, 4-

methylenedioxyamphetamine (MDA), a metabolite of MDMA.

John Farrar, consultant forensic pharmacologist, initially opined that Tristan had ingested a drug
consistent with LSD but at a level below the laboratory limit of detection.
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He opined that the distribution of LSD in the lollies may have been uneven such that Tristan consumed
a full recreational dose but that the quantity of LSD in the remaining lollies was below the laboratory’s
detection limit. Mr Farrar later conceded that the clinical signs Tristan exhibited were also consistent
with the consumption of MDMA. It is theoretically possible that Tristan consumed LSD. However, in
circumstances where the remaining lollies did not contain LSD (or any other drug); there is no basis to
conclude that Tristan had also consumed LSD.

Tristan was not a first time user of MDMA. Emma said “I also know that Tris has taken MD (MDMA) in
crystal form and cocaine. He would use these kinds of drugs probably once a fortnight.” Indeed,
Tristan had taken “probably a point” of MDMA on the evening of 17 January 2016. According to Aidan,
he had “seen Tristan take cocaine and also MDMA on his days off. He would vary his intake to
sometimes once a week or fortnight”. However, Aidan had seen Tristan take MDMA “each weekend for
several weekends in a row when he’s in social gatherings more than when he’s at home.”

Tristan’s past history with MDMA use is relevant because Professor Jones, Specialist Physician and
Clinical Toxicologist, said in oral evidence:

“It’s rather paradoxical situation with MDMA that in many drugs of abuse, more exposure over time
leads to tolerance but in the MDMA case, in respect of cardio toxicity, in fact repeated uses of MDMA
may increase the susceptibility to toxic effects, in particular the arrhythmogenic effects of the drug so |
guess what I’'m saying to you is there’s a lot of complexity when it comes to MDMA and its toxic
effects”.

It is possible that Tristan died as a result of MDMA toxicity. In this respect, Professor Jones indicated
that “the type and/or severity of stimulant/toxic effects mediated by MDMA are unpredictable ... As
with every illicit drug, both the dose and purity of the MDMA changes substantially [from dose to
dose]. Professor Jones opined that the presence of 0.16mg/l of MDMA and 0.03mg/l of MDA in
Tristan’s post-mortem blood sample is consistent with ingestion in the order of 50-75mg of MDMA. As
the toxicity of MDMA is unpredictable, Professor Jones indicated that this could “represent a
recreational, toxic or fatal dose”. To this end Professor Jones noted “it remains unclear ‘why some
people seem to have acute, even fatal, reactions to doses that are commonly tolerated in others’.”

In terms of factors that might influence the toxicity of MDMA, Professor Jones referred to “dose,
ambient temperature, dancing/other activity, the genetic, physiological and pathophysiological nature

”n

of the user and the co-exposure to other substances.” Although the evidence does not exclude the
possibility that Tristan died as a result of MDMA toxicity, | am not satisfied, on the balance of
probabilities, that this was the cause of Tristan’s death. In this respect, Professor Jones agreed in
cross-examination, Tristan had consumed a relatively low dose to result in death. Similarly, Mr Farrar

opined that while MDMA toxicity contributed to Tristan’s death, it was not the sole cause.

Counsel Assisting submitted that MDMA was implicated in Tristan’s death. At the very least, the drug
triggered the following series of cascading events:
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Tristan’s uncharacteristically disturbed behaviour leading to the physiological stress prior to police
attendance; the need for restraint once police attended Tristan’s home; the further physiological stress
arising from a period of confinement in the cage in the back of BRU19; and a final period of prone
restraint whilst sedation was administered at hospital. | respectfully accept Counsel Assisting’s
submissions. Counsel Assisting’s submissions are supported by the evidence of Professor Jones and
Associate Professor Adams, which | accept. In her expert report, Professor Jones said “[b]Jut for MDMA
exposure that night, Mr Naudi would not have been expected to have developed cardiac arrest and
die”.

Further, in cross-examination, Associate Professor Jones said:

“I can’t exclude the cause of death being MDMA cardiovascular toxicity. The mechanism fits. The
timing fits and potentially, because of the environmental factors of fear, of adrenalin, of more
adrenalin, possibly the restraint, a degree of hypoxia, | still believe that there’s enough evidence there
that MDMA has played a significant contribution to Mr. Naudi’s demise.”

Similarly, Associate Professor Adams said:

“MDMA is a powerful sympathetic driver of the heart but so is all of the other things that came
subsequent to taking that. Such as the physical efforts and the restraint and all of these things and
even without MDMA, it’s possible to die just from that level of sympathetic stress ... And in this case ...
it might not have just have been the MDMA but certainly that was a contributor and probably
contributed to those psychological effects that then led on to further sympathetic drive from the
distress and stress Tristan’s prior medical history and the likelihood of any underlying medical
condition of relevance to his cause of death”. Associate Professor Adams excluded the possibility that
an electric shock Tristan sustained in 2014 was in any way relevant to his death in 2016. He also
effectively excluded (although this is not definitive) the presence of long QT syndrome.

Dr Clifton, Professor Jones and Associate Professor Holdgate all agreed that it was unlikely that
undiagnosed long QT syndrome or an allergic reaction to the sedative medication were factors that
contributed to Tristan’s death.

| accept the evidence of the experts in this respect.

Respiratory or cardiac arrest

There is a disagreement between the experts as to the precise cause of Tristan’s death.

Associate Professor Holdgate opined that “the fact that he was noted to be blue/purple when he was
turned over and that his initial cardiac rhythm was asystole is more suggestive of a primary respiratory

arrest followed by a secondary cardiac arrest”.

In lay terms, Associate Professor Holdgate explained that:
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“When they first monitored his heart there was no sign of any electrical activity, [which] is
commonly what you see when a cardiac arrest occurs preceded by respiratory arrest. In other
words, breathing stops before the heart stops beating Okay so the term cardiac arrest medically
means that the heart has stopped effectively pumping blood around the body so the person
won’t have a pulse and there’s two electrical things that can happen that causes the heart to do
that. One is the heart can have no electrical activity. That’s what the asystole or more commonly
in adults, the heart can have disorganised electrical activity called ventricular fibrillation which is
the type of cardiac arrest we mostly see when people have a primary heart problem so asystole
in adults are where the heart is not beating and has no electrical activity. It very rarely happens
as the first event and normally is the response of the heart to a lack of oxygen to the heart.

So in adults we mostly see that because the patient has not been able to breathe or has had
some reason they haven’t had oxygen delivery prior to the heart stopping beating, so the first
thing that happens is they don’t get enough oxygen because they’re not breathing effectively
and then the heart is placed under stress because it doesn’t get oxygen and actually just stops
beating all together. As distinct from a primary heart problem where the heart itself is diseased
or problematic or has something wrong with it where it starts fibrillating in a disorganised
manner and then the breathing stops secondarily to that because the brain isn’t getting enough
oxygen to tell the body to breath[e]”.

Associate Professor Holdgate thought it was very unlikely that the cardiac arrest came about through
ventricular tachycardia and fibrillation progressing to asystole.*** She noted that, for someone with a
young and healthy heart, the deterioration from a ventricular dysrhythmia to asystole usually takes
more than four or five minutes. In coming to this conclusion, Associate Professor Holdgate relied
upon the observations of Dr Edwards and Dr Karpa of discolouration to Tristan’s neck and chest when
the handcuffs were removed and he was turned over onto his back.

Dr Edwards said that when Tristan was turned onto his side, she “noted his neck to be [a] blue, purple
colour.” In her interview with police, Dr Edwards later said “he looked like he’d been, it was like,
hypoxic.” Dr Karpa said that Tristan’s “chest to face [was] purple ... in a triangular pattern.” He said
there was a “definite delineation between that and the rest of his skin.” For completeness, | note that
Dr Murray did not observe that Tristan had a purple chest. Associate Professor Holdgate conceded
that “we can’t say for sure which was the primary event”. She thought that what Dr Edwards and Dr
Karpa described was more suggestive of a primary respiratory arrest followed by secondary cardiac
arrest but could not be definitive about it.

Professor Jones and Associate Professor Adams instead favoured a diagnosis of a primary cardiac
arrest. For Professor Jones this was because once Tristan was found to be unresponsive the first
rhythm that was detected was asystole. Professor Jones was careful in her evidence to say however,
that it was not impossible for Tristan’s death to have occurred the other way around, being a
respiratory arrest followed by cardiac arrest.

In her report, Professor Jones opined that: There seems little doubt that Tristan Naudi died from a
sudden cardiac arrhythmia, with a documented asystolic cardiac arrest on cardiac rhythm strip.
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This would be an unusual spontaneous occurrence in a young adult with a structurally normal heart.
MDMA is known to cause cardiac arrhythmias and is the most likely cause in this case. It is likely that
the initial arrhythmia was ventricular fibrillation ... which later evolved into asystole ... and finally
electro-mechanical dissociation.

Similarly, Associate Professor Adams opined that: ... the mostly likely cause of Tristan’s death on 18
January 2016 was a fatal cardiac arrhythmia and this was most likely a ventricular arrhythmia such as
ventricular tachycardia (VT) degenerating to ventricular fibrillation (VF) and then asystole. This is
supported firstly by the autopsy findings (or lack of physical pathological changes) which are typical of a
death due to cardiac arrhythmia where the problem (electric disorder) is physiological and not visible
once death has occurred.

Secondly the clinical scenario where there was sudden unresponsiveness and lack of pulse and
breathing efforts is also typical of a death due to a serious arrhythmia such as VT or VF. Lastly the
microscopic changes seen in the heart at autopsy are similar to those described previously in cases on
cardiac death associated with MDMA intoxication. Associate Professor Adams agreed with Professor
Jones that a primary cardiac arrest was more likely because the first rhythm detected was asystole. He
said “[Tristan] was a young man and quite fit as well and | wouldn’t expect him to be becoming asystole
very quickly from hypoxia.”

He further said: Usually if it's a primary respiratory arrest, if it’s due to physical things such as restraint
or choking, it would be usual to observe a period of real respiratory distress, attempts to get your
breath rather than just suddenly becoming unresponsive. In terms of the evidence that Tristan was
struggling up to a very short time before he became non-responsive Associate Professor Adams said: “/
think there’s an issue that when someone stops struggling after they have been struggling, if it’s a
purely respiratory problem, normally when you turn them over and feel their pulse, they would not be in
asystole but rather have a very slow heart rate. Perhaps fast to start with but slow after minutes and
this would gradually degenerate.”

Similarly, Associate Professor Adams said, in response to a question about Dr Karpa’s evidence that
when someone arrests they normally turn white or grey: “I think the problem is ... you can’t know
when this cardiac arrest happened because he wasn’t being — didn’t have cardiac monitoring on is my
recollection at the time so ... if it had just happened and you turned the person over and ... say for
instance you were monitoring the patient, you noticed that he became asystolic or went into
ventricular fibrillation, when you turn the person over and they were already cyanotic, yeah, | totally
agree. It would suggest a respiratory cause but if that had been going on for a minute or two without
the knowledge of it and unless someone was feeling his pulse the whole time or monitoring his ECG,
it’s impossible to tell.

Thus whilst Associate Professor Holdgate favoured a different specific cause of death to Professor
Jones and Associate Professor Adams, none were able to be definitive.
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Associate Professor Adams gave evidence that the blue or purple discolouration observed by Dr
Edwards and Dr Karpa, which Associate Professor Holdgate relied upon in forming her opinion, is not a
“particularly reliable technique to judge one thing from the other”. He said that people with “a
primary cardiac arrest will often be quite dusky and suffused in their upper body” because there is an
“impairment of venous return to the heart because ... it's not pumping”.

Dr Clifton gave evidence that there was nothing at autopsy to indicate that a respiratory arrest was
the cause of Tristan’s death but she could not exclude it either. In this respect, Associate Professor
Holdgate agreed that someone could suffer a respiratory arrest with asystole without having any
evidence of that at autopsy and said, “You’d expect in that situation a heart may well have been
completely normal”. Dr Clifton further acknowledged that if there was something preventing
someone from breathing, this could result in a primary respiratory arrest followed by a secondary
cardiac arrest. However, Dr Clifton noted that, in the forensic literature, it has not been established
whether any sort of prone restraint with pressure on the back is something that compromises
respiratory function.

Mr Evenden submitted that the evidence of Associate Professor Holdgate that Tristan suffered a
primary respiratory arrest should be accepted. In contrast, Ms Bennett, Mr Bradley and Mr Jackson
submitted that the evidence of Professor Jones and Associate Professor Adams that Tristan suffered a
primary cardiac arrest should be accepted. Counsel Assisting submitted that the Court is not in a
position to determine whether Tristan suffered a primary respiratory or cardiac arrest.

None of the experts were definitive in the views they expressed and they each conceded in cross-
examination that it would not be possible to exclude either a primary respiratory arrest or a primary
cardiac arrest. In these circumstances, | am unable to determine, on the balance of probabilities,
whether Tristan suffered a primary respiratory or cardiac arrest. In lay terms, | am unable to
determine whether breathing stopped before the heart stopped beating or whether the heart
stopped beating first. As Associate Professor Adams acknowledged, in the absence of cardiac
monitoring, it is impossible to definitively establish whether a respiratory or cardiac arrest was the
primary cause of Tristan’s death.

Prone restraint and positional asphyxia

It was submitted by Ms Bennett that there is no sound evidentiary basis for the Court to find that
positional asphyxia or the use of prone restraint was a contributing cause to Tristan’s death. It is
uncontroversial that the physical restraint experienced by Tristan contributed to his death. For
example, Associate Professor Adams said: “Nevertheless, with physical restraint it is likely that there
would have been increased physical exertion on the part of Tristan and this may have resulted in
increased sympathetic drive, increased blood pressure and temperature leading to increased cardiac
demand and increased risk of cardiac arrhythmias”.
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As Ms Bennett submitted, the physical restraint experienced by Tristan included:

the physical restraint undertaken before police arrived at Tristan’s house;

* handcuffing by police;

* transporting Tristan to hospital in the Pajero;

* transferring Tristan from the Pajero into the isolation room; and

* the approximately four minutes of prone physical restraint in the isolation room.

Counsel Assisting correctly submitted that the evidentiary basis for reliance on prone restraint comes
from the uncontested evidence that that is how Tristan was being restrained when Dr Edwards and Dr
Karpa separately commented upon the weight being applied to him and when he was observed to be
unresponsive.

In this respect, Dr Clifton gave evidence that: The reason for that is that this man had an arrhythmic
event or a cardiac arrest of whatever mechanism at that time because it was a perfect storm of events
and one of those events was prone physical restraint.

You have an agitated, drug-affected person whose heart rate is high, whose [sic] very confused and
aggressive at times who has a heightened sense of awareness at that time because of what’s going on
because of the drugs, because the adrenalin of what’s going on and he’s being restrained which causes
further stress, physiological, emotional, what not. | cannot exclude the prone restraint as having a role
in him developing an arrhythmia at that time.

| accept Dr Clifton’s evidence notwithstanding that it was based upon clinical information provided to
her rather than the findings of her autopsy report. It is evident that Tristan’s death was caused by a
“perfect storm” of a number of factors, including MDMA intoxication with the attendant pathological
process of “stimulant cardiovascular effects including an elevated heart rate and blood pressure,
producing an increased physiological strain on the heart” as well as physical restraint, including in the

Ill

prone position, which produced additional “significant physiological stress to the body.” Accordingly, |

am satisfied that physical restraint, including prone physical restraint contributed to Tristan’s death.

Mr De Brennan submitted that positional asphyxia arises from the evidence of Dr Edwards and Dr
Karpa. However, Dr Clifton makes plain that “the issue of positional asphyxia causing respiratory
compromise in the setting of prone restraint is contentious”. Similarly, Professor Jones noted that the
existence of positional asphyxia remains “highly controversial”. In these circumstances, | do not
propose record positional asphyxia as a direct cause of Tristan’sdeath.
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Counsel Assisting submitted that the cause of death should be recorded as “Acute cardiac arrhythmia
in 3, 4-methylenedioxymethylamphetamine (MDMA) intoxication with physical restraint (including
prone physical restraint)”. | accept that this represents a fair summary of the cause of Tristan’s death.

The need for recommendations

Counsel Assisting, Mr De Brennan and Mr Evenden submitted that | should make various
recommendations addressed in turn below.

The NSWPF Guidelines

Counsel Assisting submitted that | should make the following recommendation to the Commissioner
of Police:

That the NSW Police Force Guidelines on the Management of People Affected by Methylamphetamine
and Other Stimulant Drugs be reviewed to ensure consistency with other NSW Police Force policies
and training permitting the use of prone restraint, but only where reasonably necessary.

Ms Bennett submitted, on behalf of the Commissioner of Police, that a recommendation to this effect is
unnecessary given the evidence of Sergeant Watt that he would bring the existence of this
inconsistency to the attention of his superiors. Notwithstanding this, there is no evidence before me as
to what review process, if any, might occur or what the result of any review process will be. In these
circumstances, | consider that it is desirable to make the proposed recommendation.

As Counsel Assisting submitted, this is not to suggest that prone restraint should be encouraged.
Rather, police material should consistently emphasise that it is permissible only if it is reasonably
necessary in the circumstances.

Training

Counsel Assisting proposed the following recommendation in relation to training for police officers:

To the extent that there is any change to the Guidelines referred to in Recommendation 1 (outlined at
above), that consideration be given to providing a training module on the amended Guidelines,
including by reference to the risk factors presently included at Appendix A. Similarly, in submissions
on behalf of Emma Bell, Mr. Evenden proposed the following recommendation:

That consideration be given to developing and delivering a mandatory training package for all police
officers other than commissioned officers, in relation to restraint and the risks of sudden death
through positional asphyxia, and including scenario-based training.

| am sympathetic to what Senior Constable Greenhalgh described as the “endless” information that
officers are asked to read or consider in training, given the almost endless range of scenarios that they
might be asked to respond to in the course of their job.
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However, as Counsel Assisting submitted, there is little point in having guidelines if police officers are
not aware of the useful information contained with them. Here the directly involved officers were
generally unable to identify risk factors that may lead to an increased risk of positional asphyxia. This is
significant because as both Counsel Assisting and Mr Evenden submitted, Appendix A to the NSW Police
Force Guidelines on the Management of People Affected by Methylamphetamine and Other Stimulant
Drugs already provides useful information to officers on risk factors.

The Commissioner similarly opposes the recommendation as unnecessary. | consider that it is desirable
to make the recommendation as proposed by Counsel Assisting outlined at above.

Excited Delirium

Counsel Assisting proposed the following recommendation in relation to the 2003-2004 police training
module on ‘Excited Delirium’:

That consideration be given to removing the “Excited Delirium” module from NSW Police training
resources given that the ‘mental condition’ of ‘excited delirium’ is not recognised in the DSM-V nor
ICD-10 and the advice to officers contained therein appears to be inconsistent with the current NSW
Health — NSW Police Force Memorandum of Understanding 2018 to the extent that the MOU
contemplates that police officers may transport a person detained under the Mental Health Act 2007
to hospital in a police vehicle as a last resort.

The Commissioner opposes the recommendation on the basis, inter alia; police do not diagnose
conditions but rather recognise behavioural symptoms. Accepting that police do not diagnose, it is not
clear to me why the module needs use the phrase “excited delirium” at all.

| consider that it is desirable to make the recommendation as proposed by Counsel Assisting outlined at
above.

Restraint in a hospital setting and for the purpose of sedation

Mr Evenden submitted that | should make the following recommendations: That consideration be given
to developing a specific policy that governs restraint by police officers within a hospital setting. That
consideration be given to developing and delivering training for police officers in relation to restraint for
the purposes of sedation, including consideration of the need for any interagency training for the
purposes of managing persons experiencing a mental health crisis or acute behavioural disturbance.

| do not propose to make the recommendation. Although a worthwhile goal, | accept submissions
from Counsel Assisting that “restraint within a hospital setting will depend upon many factors
including the resources available in each particular setting and clinical decisions from the doctor in
charge” such that “it is difficult to see how a ... policy could be flexible enough to cover a broad range
of potential scenarios and facilities yet specific enough to be useful.”
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NSWPF Mitsubishi Pajeros

Mr Evenden proposed the following recommendation in relation to the vehicles used to transport
people who are mentally ill or drug-affected: That consideration be given to improving the conditions
under which mentally ill or disordered persons might be transported using police vehicles, including
through modifications to existing vehicles that may include, but are not limited to: Improved air-
conditioning or other ventilation.

Installation of padding in caged vehicles.

A similar recommendation was proposed by Mr De Brennan: That any and all vehicles of a similar make
and design to BRU19 be retired by NSW Police and replaced with vehicles that are safe and humane. In
particular, it is recommended that NSW Police consider the procurement of vehicles that have: greater
space for those in police vehicle custody; improved comfort including the provision of vehicles with
cushioning and/or padding for those suffering from an acute behavioural psychosis and/or similar
conditions whether relating to their mental health and/or serious drug or alcohol
intoxication/affectation.

Counsel Assisting submitted that, assuming that police involvement in transporting mentally ill or
disordered persons from place to place is increasing, the need to consider the appropriateness of
vehicles used for that purpose is clear. However, Counsel Assisting considered that recommendations
should be informed by specific evidence, including why the Pajero was used on this occasion (because it
was a multi-purpose vehicle and police expected an ambulance to attend), the total length of time
Tristan spent within the vehicle (about 54 minutes, a substantial portion of which involved the door of
the Pajero open), the length of the journey between Bangalow and Lismore Base Hospital (about 21
minutes) and the opportunities to observe Tristan whilst in the vehicle.

Having regard to the fact that Tristan survived both the journey to hospital and a further period of
confinement whilst waiting to be transferred into the isolation room, Counsel Assisting did not
support the making of thisrecommendation.

Similarly, in submissions on behalf of the Commissioner of Police, Ms Bennett indicated that the Court
does not have evidence, including appropriate expert evidence, as to any “ideal” or obtainable police
vehicle. Accordingly, it was submitted that the recommendation has no evidentiary basis. | accept the
submissions made with regard to any proposed recommendations regarding the use of the Pajero to
transport Tristan. Whilst there is insufficient evidence before me to as to the “ideal” vehicle to be
used, | consider that it is desirable for a recommendation to be made in the terms proposed by Mr
Evenden.

Body cameras

In submissions on behalf of Vincent Naudi, Mr De Brennan submitted that | should make the following
recommendation:
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That consideration be given to mandating that, where practicable, police deployed to incidents said to
be related to alcohol or other drug intoxication wear body worn camera footage. Sergeant Watt gave
evidence “from [his] personal point of view” in relation to the use of body cameras. He indicated that
he thought that “they’re a good idea” and that the footage captured could be used as case studies for
training purposes. However, this issue was not considered in detail during the course of the inquest
and does not arise on the evidence. Accordingly, | do not propose to make this recommendation.

Pill testing

Mr De Brennan proposed a recommendation in relation to pill testing. As this issue was not explored
during the course of the inquest, | do not propose to make this recommendation.

Formal Finding:

Identity: The deceased person was Tristan Francis Naudi

Date of death: Tristan died on 18 January 2016.

Place of death: Tristan died at Lismore Base Hospital.

Cause of death: Tristan died from an acute cardiac arrhythmia in 3, 4-
methylenedioxymethylamphetamine (MDMA) intoxication with physical restraint (including prone
physical restraint).

Manner of death: Tristan died while being restrained at Lismore Base Hospital as medical staff were
attempting to sedate him.
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Recommendations pursuant to section 82 Coroners Act 2009

For the reasons stated above, | make the following recommendations to the Commissioner of the
NSW Police Force:

1. That the NSW Police Force Guidelines on the Management of People Affected by
Methylamphetamine and Other Stimulant Drugs be reviewed to ensure consistency with
other NSW Police Force policies and training regarding the use of prone restraint.

2. To the extent that there is any change to the Guidelines referred to in Recommendation 1
(outlined at [279] above), that consideration be given to providing a training module on the
amended Guidelines, including by reference to the risk factors presently included at Appendix
A.

3. That consideration be given to removing the “Excited Delirium” module from NSW Police
training resources given that the ‘mental condition’ of ‘excited delirium’ is not recognised in
the DSM-V nor ICD-10 and the advice to officers contained therein appears to be inconsistent
with the current NSW Health — NSW Police Force Memorandum of Understanding 2018
regarding the transportation of a person detained under the Mental Health Act 2007 in a
police vehicle.

4. That consideration be given to improving the conditions under which mentally ill or
disordered persons might be transported using police vehicles, including through
modifications to existing vehicles that may include, but are not limited to: Improved air-
conditioning or other ventilation. Installation of padding in caged vehicles.
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7. 19119 of 2016

Inquest into the death of DP. Finding delivered by State

Coroner O’Sullivan at Lidcombe on the 27 February 2020.

DP was born on 11 October 1970 in Auckland, New Zealand. DP died following a confrontation with
police inside the Quakers Hill Police Station on 19 January 2016. He was aged 45 years at the time of his
death. Members of DP’s family attended each day of the inquest, some travelling from interstate and
overseas, which is a testament to their love for him. They spoke of DP as someone who brought joy and
laughter to their lives, and of their ongoing grief at his passing.

Role of the Coroner

The role of a Coroner, as set out in s. 81 of the Coroners Act 2009 (NSW) (the Act), is to make findings as
to the identity of the person who died, when and where they died, and the manner and cause of their
death. The manner of a person’s death means the circumstances surrounding their death and the
events leading to it.

Under s. 82 of the Act, a Coroner also has the power to make recommendations concerning any public
health or safety issues arising out of the death in question. As DP died as a result of police operations,
an inquest is mandatory pursuant to ss. 23 and 27 of the Act. The coronial investigation into DP’s death
gathered sufficient evidence to answer the questions about DP’s identity, where and when he died, and
the medical cause of his death. As a result, the inquest was primarily focused on the manner of DP’s
death.

It is important for DP’s family to know and understand how and why he died. To this end, the inquest
examined the circumstances surrounding DP’s attendance at Quakers Hill Police Station on 19 January
2016 and the actions of the police officers present at the time, including their use of force. The inquest
also examined the management of DP’s mental health condition and his substance use in the period
leading up to his death.

In preparing my findings, | have been assisted by the oral submissions of counsel assisting, Mr Jason
Downing, and the oral submissions made on behalf of the NSW Commissioner of Police (“the
Commissioner”), Sergeant Craig Weston, and the Western Sydney Local Health District. At the outset |
remind myself that | am considering the conduct of those involved in the events of 19 January 2016,
and the events leading up to that day, with the benefit of hindsight. | will endeavour to be realistic
when assessing the conduct of those involved; particularly the conduct of the police officers who found
themselves in what was no doubt an unexpected, dynamic and confronting situation.
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FACTUAL BACKGROUND

DP was born on 11 February 1970 in Auckland. He was the third born of five siblings and spent his
childhood in New Zealand. DP’s eldest daughter, JM, was born in 1996. Not long after JM’s birth, DP
moved to Australia.

DP settled in Sydney and initially worked as a labourer, before securing work in scaffolding through his
older brother, AP. In about 2002, DP met Ms LH, with whom he formed a relationship that continued
through to the time of his death. DP had another daughter, T, born in 2004, with Ms LH. He was also
stepfather to T1, who was Ms LH’s daughter from a previous relationship.

Substance Use and Mental Health History

When Ms LH first met DP in about 2002, she was aware that he used ecstasy and marijuana
recreationally. At that time, and for some years prior, DP had worked in the scaffolding industry. He
worked on a number of large industrial sites, including those where he would do “fly in/fly out” work.

In about 2008, DP was working on a site in Bowral NSW. He telephoned Ms LH and told her that he had
commenced smoking “Ice” (methylamphetamine) and further, that Ice use was fairly common amongst
those he was working with. At that time, Ms LH understood that DP’s use of Ice was sporadic and
recreational. In 2010, DP and Ms LH moved into in a house in Rooty Hill together. She observed that on
occasions, DP would smoke Ice through a pipe.

Employment on Curtis Island

On 31 July 2013, DP began work with Bechtel Construction (Australia) Pty Limited (Bechtel), doing
scaffolding work at a liquid natural gas construction project located on Curtis Island in Queensland.
During his employment, DP was provided with accommodation on site. He worked a rotation of four
weeks work, followed by one week break. He returned home to Sydney during his break. DP remained
employed by Bechtel and working on Curtis Island until 5 March 2015.

DP indicated on a pre-employment medical screening questionnaire that he had no history of any
mental health condition and was not presently (nor had he previously been) addicted to alcohol or
drugs. During DP’s employment with Bechtel, Ms LH noticed a change in his behaviour and personality,
noting that he became more selfish and that he spent more time sleeping. Ms LH also noticed DP was
smoking Ice more regularly, including smoking it when he was home. DP informed Ms LH that Ice use
was a normal part of socialising amongst his fellow workers, with them smoking it in their cabins.

AP was also aware that DP was using Ice, as well as ecstasy and another drug known as “Datura”, while
DP was working on Curtis Island. Datura (or more correctly, Datura Wrightii) is a plant also known as
Jimson Weed, which is taken orally and has a hallucinogenic effect.
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AP recalls DP telling him that he took drugs to combat the loneliness he experienced when away from
home, and that Ice use was rife throughout the scaffolding industry. AP also noticed changes in DP’s
personality. He noticed that DP went from being a happy person to being much quieter. DP’s
stepdaughter, T, gives a slightly different account of DP’s behaviour over this time. She indicated that
she did not notice any change in his personality and that DP continued to be a supportive, happy and
loving step-father.

Incident at Brisbane Airport

Around late November or early December 2014, DP phoned Ms LH from Curtis Island and reported that
he was hearing voices outside his window.

He also claimed that everyone was looking at him and watching him. Ms LH was concerned, as this was
out of character for DP. She contacted Lifeline and obtained advice to the effect that DP may be
suffering from some form of drug-induced psychosis. Ms LH then contacted DP’s nephew, known as
“A)”, who worked on a different project on Curtis Island, to see whether he might be able to help. Al
was AP’s son. Al reportedly told Ms LH that he had “seen it before” and that he would arrange for DP to
come home to Sydney so he could get some help.

On 3 December 2014, DP was travelling back to Sydney with AJ. During a stopover at Brisbane Airport,
DP punched a complete stranger, Mr Barry Whitworth, striking him in the jaw, for no apparent reason.
After the incident, DP was approached by two Australian Federal Police (AFP) officers, Federal Agents
Michael Cotton and Greg Cruise, who had been informed of the apparent assault on Mr Whitworth.
When they approached DP, he let go of the trolley bag he was pulling, threw his rucksack down on the
ground, raised his fists and adopted a boxing pose. As Federal Agent Cotton reached for his capsicum
spray and baton, DP called on the officers to use their Taser against him.

The Federal Agents were able to calm DP down. When they sat down and spoke to him, they enquired
as to why he was so agitated. DP reportedly failed to explain, but did say that he wanted the police to
shoot him in the head. DP was then taken into custody and charged with assault occasioning bodily
harm and obstructing a Commonwealth official. On 18 February 2015, the matter was dealt with in the
Queensland Magistrates Court and DP pleaded guilty. He was convicted and received a $1,500 fine.
According to AP, AJ informed him that DP had an ounce of Ice on him while at Brisbane Airport and
when AJ discovered it, he took it and flushed it down the toilet.

Initial Treatment

Following the incident at Brisbane Airport, DP returned to Sydney and was met by Ms LH. DP continued
to report hearing voices and expressed a concern that his Rooty Hill house was under surveillance. As a
result, Ms LH took DP to the Emergency Department at Blacktown Hospital on 5 December 2014. A
Mental Health Assessment was conducted by a clinical nurse consultant. During the assessment, DP
reported that he had been hearing noises in the roof and believed people were looking through the
windows. He also expressed his belief that there were people in the roof putting cameras in there and
that they were talking about him.
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DP told the clinical nurse consultant that he had used Ice over the week, and that he had been awake
for about four to five days. He stated that had had last used Ice on Wednesday, 3 December 2014. The
clinical notes record that DP stated that he had wanted to use a police officer’s gun to shoot himself
when he had been in the police cells in relation to the Brisbane Airport incident. The assessment made
by the clinical nurse consultant at the time was that DP had a number of continuing fixed paranoid
delusions and a provisional diagnosis of “drug induced psychosis” was recorded. After discussing DP’s
care with the on-call psychiatrist, the clinical nurse consultant discharged DP home with a referral to
the Acute Mental Health Team (AMHT) for follow up. She also recommended that DP refer himself to
drug and alcohol services.

Members of the AMHT conducted a home visit with DP on 7 December 2014. DP denied current drug
use or psychotic symptoms. As no acute mental health issue was identified during the home visit, DP
was discharged from the service.

The Discharge Summary records the resolution of paranoid thoughts and auditory hallucinations. DP
was encouraged to seek drug and alcohol counselling to assist him in abstaining from illicit substances,
and given the details for Bridges Inc, a drug and alcohol counselling service in Blacktown. It was noted
that there was a potential risk of relapse if he continued Ice use. DP attended three appointments with
general practitioners at the St Martin’s Village Medical Centre in Blacktown in December 2014 to
monitor his progress. At his appointment on 29 December 2014, DP was provided with a medical
certificate stating that he was fit to return to work.

Between 9 December 2014 and 17 January 2015, DP attended five sessions of drug and alcohol
counselling with Cameron Brown, a drug and alcohol counsellor working at Bridges Inc, in Blacktown.
During his sessions, Mr Brown sought to teach DP relapse prevention tools and he recorded that,
initially, DP appeared motivated to stop using illicit substances. Whilst DP appears to have remained
abstinent from Ice for a short time, at his appointment 17 January 2015 he reported using Ice again. He
also indicated his intention to return to work on Curtis Island, despite this being a trigger for his Ice use.

On 27 January 2015, DP attended a general practitioner at the Gladstone Valley Medical Centre in
Queensland. He requested that a urine drug screen be done and sent to his solicitors (presumably in
relation to the charges arising from the Brisbane Airport incident). The drug screen returned a positive
result for nicotine only. According to Ms LH, DP’s mental health seemed to improve whilst he was in
Sydney, during which she understood he was abstinent from Ice.

Return to Curtis Island

Following his court proceedings in February 2015, DP returned to work on Curtis Island. Shortly
thereafter, he reported to Ms LH that he was hearing voices again and Ms LH believed he was
expressing paranoid thoughts. At Ms LH’s request, AJ again assisted DP to return home to Sydney. DP’s
employment records indicate that he ceased work on 5 March 2015.
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Further Treatment

Following DP’s return to Sydney, he told AP that he was hearing voices and expressed suicidal thoughts.
AP decided to take DP to his home in Moss Vale. DP then lived with his brother in Moss Vale for various
periods between about March and August 2015. On 14 March 2015, DP attended Dr Cudmore, general
practitioner, at the Eastbrooke Medical Centre in Bowral. DP described having a depressed mood and
thoughts of suicide. Dr Cudmore arrived at a diagnosis of a major depression and prescribed DP a daily
dose of 50mg of sertraline, an anti-depressant. A follow up appointment was made for 29 March 2015
to review the effectiveness of the medication and to arrange a referral to a psychologist. DP failed to
attend this appointment and when followed up, elected not to make a further appointment.

On 12 June 2015, DP attended Dr Kwong, general practitioner, at the Eastbrooke Medical Centre. AP
also attended the appointment. On that occasion, Dr Kwong prepared a Mental Health Care Plan for DP
and referred him to Bruce Schubert, psychologist. Dr Kwong also provided DP with a referral to Dr
Warwick Williams, psychiatrist. Dr Kwong prescribed DP a daily dose of 2.5mg of olanzapine to treat
DP’s auditory hallucinations and paranoia. DP attended appointments with Mr Schubert on 15 June
2015, 22 June 2015 and 4 August 2015. DP reported a history of heavy use of Ice, delusional thoughts,
auditory hallucinations and ongoing paranoia.

Dr Schubert was of the view that DP suffered drug induced psychosis. Appointments focused on
cognitive behavioural therapy and relapse prevention. DP attended his first appointment with Dr
Williams on 21 July 2015. Dr Williams recorded a history of depressive symptoms and Ice use.
Dr Williams noted that DP’s psychotic symptoms persisted, despite his reported abstinence from Ice
over the last two months. Accordingly, Dr Williams concluded that the appropriate diagnosis was
schizophrenia. He prescribed a 40mg dose of ziprasidone, an atypical antipsychotic medication, twice
daily. Dr Williams encouraged DP to continue his appointments with Mr Schubert and scheduled a
follow up appointment for a fortnight’s time. DP attended sessions with Dr Williams 28 July 2015, 4
August 2015 and 11 August 2015.

During these sessions Dr Williams sought to teach DP behaviour therapy techniques to manage his
symptoms. Dr Williams recorded that DP was improving and should remain on ziprasidone long term.
DP returned to live with Ms LH in Quakers Hill. Ms LH noticed that DP had less energy and slept more.
He also appeared depressed and tired. Ms LH believed that this was related to DP’s medication. DP also
expressed concerns regarding his medication and Ms LH formed the view that he may not have been
taking his evening dose.

In August 2015, DP and Ms LH visited DP’s daughter, JM, in Melbourne. JM noticed DP to be very tired
and not his usual self. DP also indicated to JM that he did not feel like himself. On 14 September 2015,
DP began work as a scaffolder for Transfield Services, working at Port Botany in Sydney. DP’s supervisor,
Mark Credaro, found DP to be very reliable, quiet and easy going. He did not observe any concerning
behaviours or signs of mental health or substance use issues. DP concluded his employment with
Transfield Services on 16 January 2016.
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Ms LH noticed an improvement in DP’s condition after he returned to work, which she believed was
because DP’s mind was occupied. Whilst she did not consider that he was back to his normal self, they
began to spend more time together and talk more often.

Deterioration in Mental Health

Over the Christmas period of 2015, Ms LH noticed that DP seemed more depressed. DP mentioned that
he wanted to get his finances in order in case anything happened to him, which concerned Ms LH and
she wondered whether he might be contemplating suicide. Ms M came to Sydney to visit DP in early
January. During the visit, DP began to express paranoid thoughts about his work colleagues watching
him and said that he was hearing voices again. DP told Ms LH that he had smoked Ice with his work
colleagues and apologised to her. Ms M noticed that DP seemed paranoid and spoke about not being
able to trust people.

On 11 January 2016, Ms LH took DP to see Dr Christie, general practitioner, at the St Martins Village
Medical Centre in Blacktown. DP reported experiencing suicidal thoughts the night before, stating that
he had thought about stabbing himself with a knife or jumping off a cliff. Dr Christie was concerned that
DP may be suffering from drug induced paranoid ideation, with features of a major depressive illness.
He was concerned about DP’s behaviour and demeanour and he referred DP to the Emergency
Department at Blacktown Hospital for assessment. DP and Ms LH attended the Emergency Department
at Blacktown Hospital that afternoon. DP was seen by a registered nurse in in the Psychiatric Emergency
Care Centre and then assessed by Dr Yichao Liang, the psychiatric registrar on call. Dr Liang noted a
history of drug induced psychosis and paranoia.

She also noted that DP had self-reduced his medication and had used a larger than normal amount of
Ice the previous Tuesday (5 January 2016). DP told Dr Liang that he experienced paranoid thoughts after
using Ice. He also told her that he sometimes suspected people were talking about him, and that some
of his friends were posting video clips of him onto Facebook, related to his drug use. Dr Liang recorded
that DP recognised that his paranoid thoughts were irrational. Dr Liang noted that DP had experienced
suicidal thoughts the day before, but had not acted on them. DP denied any ongoing suicidal ideation or
thoughts of harming himself or others. Dr Liang diagnosed “drug induced psychosis (nil acute risk at this
stage)”. DP was advised to see his general practitioner to resume his regular dose of ziprasidone and
was discharged home with a referral to the AMHT. He was also provided with a number for the Mental
Health Hotline.

The AMHT contacted DP by telephone on 12 January 2016. He denied thoughts of self-harm or harming
others and indicated that he had recommenced his recommended dose of ziprasidone. A home visit
was scheduled for the following evening. Members of the AMHT attended DP at home on 13 and 15
January 2016. According to Registered Nurse (RN) Hyde, one of the mental health nurses who attended
the home visit on 13 January 2016, DP was pleasant and polite at the time of the review. He
acknowledged relapsing into Ice use after a period of abstinence and he also described feelings of
regret about his relapse. He further indicated that he was still experiencing auditory hallucinations. DP
expressed concern regarding his medication, as it made him drowsy and he needed to work due to
financial pressures.
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RN Hyde considered that DP had insight into the cause and effect of his drug use on his mental state
and encouraged him to seek referral to a psychiatrist and to review his medication. RN Hyde was of the
view that DP required ongoing review, but that his presentation did not give rise to immediate concerns
of self-harm.

RN Johanna Feeney and RN Michael Gillen conducted another home visit with DP on 15 January 2016.
DP reported some improvement in his symptoms, but indicated that he continued to experience some
paranoid thoughts. DP reiterated that he was disappointed in himself for using Ice and intended to
abstain. He also agreed to see his general practitioner for a referral to a new psychologist and
psychiatrist closer to home. DP indicated that he proposed to visit his brother in Moss Vale over the
upcoming weekend and a further home visit was scheduled for Wednesday, 20 January 2016.

On 16 January 2016, DP attended work at Port Botany. DP approached Mr Credaro, and informed him
that he intended to finish his contract that day. As the project was due for completion the following
week, Mr Credaro was aware that other contractors had found work on a new project. Mr Credaro
asked DP if he was joining the same project, to which DP replied that he was. Mr Credaro formed the
view that DP was excited about his new role. On Sunday, 17 January 2016, Ms LH and TH travelled to
Port Macquarie for a planned holiday. Ms LH had invited DP, however he had indicated that he did not
want to go. Ms LH observed DP to be agitated and pacing, as though waiting for them to leave. On
Monday, 18 January 2016, Ms LH spoke to DP on the phone. He told her that he had finished work
earlier than expected and they had general conversation. That was the last time Ms LH spoke to DP.

The Events of 19 January 2016

On the morning of Tuesday, 19 January 2016, DP drove his white Holden Commodore sedan to the
Quakers Hill Police Station on Highfield Street in Quakers Hill, arriving at shortly after 10.30am. At that
time, Andrew Welsh, a member of the public, was sitting in the foyer waiting for a colleague who was
speaking with police. A 12-year-old boy was just outside the front doors of the police station, waiting
for his mother. As at 19 January 2016, Quakers Hill Police Station did not have CCTV cameras
monitoring the foyer area. Accordingly, | am reliant on witness accounts to determine what occurred
that day.

Arrival of DP

At the time DP arrived at Quakers Hill Police Station, Sergeant Jennifer Hilder was working at the
station, carrying out duties as the Education Development Officer for the Local Area Command.
Sergeant Hilder was in her office (the EDO Office), off to the left side of the foyer as one enters the
front doors. Sergeant Craig Weston and Senior Constable Natalie Stewart were present with Sergeant
Hilder in the EDO Office. Senior Constable Stewart saw the Commodore come to a stop in the “Police
Only” parking area through the window of the EDO Office and commented, “Who is this? That’s not an
unmarked police car”’. Sergeant Hilder saw DP exit the driver’s side door and noticed that he had a knife
in his right hand.
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He paused beside the vehicle for several seconds and appeared to be locking the doors. Sergeant Hilder,
Sergeant Weston and Senior Constable Stewart all observed DP to walk from the vehicle towards the
front doors of the police station. Sergeant Hilder gave evidence that she yelled, “He’s got a knife” and
moved towards the doorway of the EDO Office. Sergeant Hilder told Senior Constable Stewart to go and
alert the other officers in the station that DP had a knife.

Sergeant Hilder was not wearing any appointments as she was on restricted duties. Senior Constable
Stewart saw that DP had a large knife, similar to a carving knife. She used her swipe card to access the
secure area of the police station and moved towards the station constables’ desks. As she did this, she
noticed civilians present in the foyer area. Senior Constable Stewart saw Constable Antoinette Holden
and Constable Mustafa Amiri, and said to them, “There’s a guy coming in with a knife”. Senior Constable
Stewart then alerted her supervisor, Leading Senior Constable Scott Whale. Senior Constable Stewart
was also on restricted duties and not wearing any appointments.

Sergeant Weston heard Sergeant Hilder say, “He’s got a knife” and moved into the foyer. At this point,
the front glass doors opened and DP walked into the foyer of the police station. Sergeant Weston gave
evidence that DP was holding the knife in his right hand, about waist high, pointing downwards. He
observed DP to walk towards the counter. Sergeant Weston gave evidence that DP looked at him, and
they made eye contact. At that point, DP was one to two metres inside the front doors. Sergeant
Weston called out, “Drop the knife” and DP replied, “No”. Sergeant Weston then drew his firearm and
held it in the cover position.

As DP continued to move towards the counter, Sergeant Weston yelled, “Drop the knife. Police”, and DP
replied, “No, shoot me”. Sergeant Weston also gave evidence that DP said, “You know me”; however,
Sergeant Weston had never met DP before. Sergeant Weston observed DP to be calm, not yelling or
screaming. He did not appear to be jittery or agitated.

He did not appear to Sergeant Weston to be drug-affected. Sergeant Weston heard Leading Senior
Constable Whale calling on DP to drop the knife and could see Leading Senior Constable Whale and
Constable Holden behind the counter with their firearms drawn. Sergeant Hilder gave evidence that DP
was walking in a casual manner and seemed calm. Andrew Welsh described DP’s demeanour as “a bit
dazed, a bit ... glassy-eyed” and recalled that he was moving “fairly slowly”.

Senior Constable Stewart heard Sergeant Weston vyelling, “Drop the knife drop the knife” and saw
Leading Senior Constable Whale run from his office to the front counter. She heard him say, “Just drop
it, just drop it”. Senior Constable Stewart then moved backwards, towards the desks and computers.
Leading Senior Constable Whale gave evidence that he moved towards the front counter and saw DP in
the middle of the foyer with a large knife in his right hand.

He heard Sergeant Weston call out “Drop the knife”. Leading Senior Constable Whale drew his firearm,
pointed it at DP and also yelled “Drop the knife”. He observed DP to have a blank expression and to
continue moving forward towards the counter. Constable Amiri was in the desk area of the station and
heard Senior Constable Stewart say “There’s a man coming with a knife. | can’t do anything, I'm
restricted”.
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He looked into the foyer and saw DP holding a knife in his right hand at about waist height. He observed
DP to walk towards the front counter and said, “Mate, drop the knife”. He described DP as having a
“blank look, like not paying attention”. Constable Amiri was positioned behind a partition. From this
position, he could hear noises, but could not see anyone else in the foyer. Constable Holden was
walking towards the front counter and heard Senior Constable Stewart say, “/ can’t help, I’'m restricted”.
She saw DP in the foyer and heard a woman say, “He’s got a knife”.

This caused Senior Constable Holden to notice that DP was holding a knife near his hip. Senior
Constable Holden gave evidence that DP was stationary when she first saw him. Constable Holden
observed Leading Senior Constable Whale come out of his office and move quickly towards the front
counter. She heard Leading Senior Constable Whale call out, “Get out of the station” and “Put the knife
down”. She also saw him draw his firearm. Constable Holden then drew her firearm, as she knew there
were civilians in the foyer and was concerned for their safety.

DP moves towards Sergeant Weston

Sergeant Weston gave evidence that DP paused for a “split second” near the counter before turning to
his left to face Sergeant Weston. Sergeant Weston raised his firearm and pointed it towards DP. He
aimed for the centre body mass, being the area between the shoulders and abdomen. Sergeant Weston
estimated that DP was about three metres away from him at this point. Sergeant Weston continued to
call on DP to drop the knife. Sergeant Weston gave evidence that DP continued to move towards him,
so he took a step back. DP continued to advance. Sergeant Weston gave evidence that DP then raised
the knife up to about shoulder or head height, with the blade pointing downwards. He then stepped
forward with his left foot. Sergeant Weston discharged one round from his firearm and saw it hit DP in
the upper chest area. Sergeant Weston saw DP fall backwards to the ground, at which point Sergeant
Weston moved his firearm to cover DP, in case he got back up.

Sergeant Hilder gave evidence that DP walked in a slow pace towards the counter. About one to two
metres from the counter, DP turned in the direction of Sergeant Weston, moving in a continuous arc.

She was standing behind Sergeant Weston, slightly to his right in the doorway to the EDO Office. She
heard Sergeant Weston continue to say, “Put the knife down”. Sergeant Hilder further gave evidence
that DP was mumbling and she thought that she heard the words “shoot” and, after a brief pause,
“me”. Sergeant Hilder described DP taking another couple of steps towards Sergeant Weston, calmly
and slowly, “like he was on a mission to walk somewhere”. Sergeant Hilder gave evidence that, without
warning, DP lifted his right arm up near the top of his head and started to bring it down towards
Sergeant Weston. DP was still holding the knife and was within one to two metres of Sergeant Weston
at that point. Sergeant Hilder gave evidence that DP did this quickly, in a rushed motion. Sergeant Hilder
then saw Sergeant Weston discharge his weapon.

Leading Senior Constable Whale gave evidence that he saw DP pause for between two and five seconds
about a metre from the counter. Leading Senior Constable Whale continued to say “Put the knife
down”. Leading Senior Constable Whale saw DP turn to his left, in the direction of Sergeant Weston,
and heard DP say “Shoot me now”.
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DP then moved at a speed that Leading Senior Constable Whale described as “the beginning of hurried”
towards Sergeant Weston. Leading Senior Constable Whale gave evidence that he saw DP raise his right
arm with the knife protruding from his hand. Leading Senior Constable Whale was about to discharge
his firearm when he heard a shot fired. He observed that DP “reeled for a second” and then fell to the
floor. Senior Constable Stewart saw DP move towards the front counter and then turn left, in a “fluid
motion”, towards Sergeant Weston.

Senior Constable Stewart heard Sergeant Weston and Leading Senior Constable Whale call on DP to
drop the knife about four times each. She described DP as being “very focused” and “deliberate in his
movements”. As he moved towards Sergeant Weston, Senior Constable Stewart saw DP start to raise
his right hand and bring the knife up to his waist. As DP moved towards Sergeant Weston, Senior
Constable Stewart’s view of him was blocked by Leading Senior Constable Whale. When she last saw
DP, he had raised the knife up to his shoulder and had started to walk a little faster. She couldn’t see DP
at the time she heard the shot.

Constable Holden gave evidence that, due to her position behind the counter, she couldn’t see anyone
to the right of DP. She heard a shot fired within seconds of drawing her own firearm. Constable Amiri
gave evidence that he moved down the hallway towards the door leading from the secure portion of
the station into the foyer. He lost sight of DP at this time. He heard the gunshot before he reached the
door. Mr Welsh remained in his chair near the EDO Office during the incident. He gave evidence that
Sergeant Weston had his firearm drawn, as did two officers behind the counter. He heard someone ask,
“Are you alright mate?” and heard numerous officers yelling, “Put the knife down”. Mr Welsh gave
evidence that DP said, “/’'m not putting the knife down”.

Mr Welsh further stated in evidence that DP walked towards the front counter and then turned to his
left, facing Sergeant Weston. Mr Welsh saw DP raise the knife above his head, holding the knife in a
downwards motion. Mr Welsh described this as a “stabbing sort of motion”. Mr Welsh observed DP to
be “very agitated”. Mr Welsh gave evidence that as DP got within three to four feet of Sergeant
Weston, he raised the knife further above his head and “lunged” towards Sergeant Weston. He then
heard a gunshot. Mr Welsh further gave evidence that Sergeant Weston “gave every chance for [DP] to
put the knife down” and he “couldn’t fathom how long [Sergeant Weston] waited” before discharging
his weapon.

The evidence given before me establishes that the entire incident occurred very quickly. It appears that
the time from when DP entered the foyer of Quakers Hill Police Station until the time Sergeant Weston
discharged his firearm was about 20 — 30 seconds.

Aftermath

Constable Amiri, who is also a registered nurse, kicked the knife away from DP and began to render first
aid. He applied pressure to DP’s wound and encouraged him to keep breathing. When DP stopped
breathing, Constable Amiri and Leading Senior Constable Whale, who had previously worked as an
ambulance officer, commenced CPR. Other officers assisted with CPR until the ambulance officers
arrived.
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An ambulance was called at 10:34am and the first ambulance officers arrived on scene at 10:42am.
Following their arrival, the ambulance officers took over CPR. A CareFlight helicopter containing two
doctors and a further paramedic arrived at the scene at about 11:04am. Despite the considerable
efforts of all those who assisted DP, he was pronounced deceased at 11:17am. A critical incident was
declared and the relevant protocols enacted.

Post-mortem examination and toxicological analysis

Dr Rianie van Vuuren, forensic pathologist, conducted the post-mortem examination on DP on 20
January 2016. Dr van Vuuren concluded that the direct cause of death was a gunshot wound to the
chest, with no antecedent causes identified. Toxicological analysis of DP’s femoral blood was performed
and it returned a negative result for alcohol, a result of 0.12mg/L for methylamphetamine and less than
0.2mg/L for amphetamine (a metabolite of methylamphetamine). DP’s prescribed medication,
ziprasidone, was not detected. Testing for olanzapine, which was found in DP’s house, was also
negative.

Dr van Vuuren assessed the methylamphetamine level detected in DP’s blood sample as being in the
potentially toxic to lethal range.

Search of DP’s home

As part of the critical incident investigation, a warrant was obtained to search DP’s home in Quakers
Hill. A number of officers from the Critical Incident Investigation Team and officers from the Forensic
Services Group attended DP’s home in Quakers Hill at around 5:30pm on 19 January 2016 for this
purpose. During the search of the premises, officers located a glass ice pipe and a small resealable
satchel containing clear crystals. Subsequent testing confirmed the clear crystals to be
methylamphetamine. Police also located various medications including Zeldox (ziprasidone), Eleva
(sertraline), olanzapine and an antibiotic. During the search of DP’s home, it was noticed that there was
a knife missing from the Scanpan knife block in the kitchen. Crime scene examinations carried out at
Quakers Hill Police Station determined that the knife carried by DP was of the same brand. It appears
that DP took the knife from his knife block before attending Quakers Hill Police Station.

ISSUES EXPLORED AT THE INQUEST

Prior to the inquest, a list of issues to be explored was circulated to the interested parties. | turn now
to consider each of these issues.

Issue 1: The adequacy of mental health care and treatment received by DP between 11 and 19 January
2016

Issue 1 and its sub-parts involved consideration of the adequacy of the mental health care and
treatment received by DP between 11 and 19 January 2016. It was on 11 January 2016 that Ms Huriwai
took DP to see Dr Christie, general practitioner, and then on his advice, took DP to the Emergency
Department at Blacktown Hospital. This led to DP coming under the care of the AMHT.
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As part of the coronial investigation, comprehensive statements were obtained from those involved in
the care and treatment of DP over this period. Clinical records for DP from the Blacktown Hospital, the
AMHT and St Martin’s Village Medical Centre were also obtained. An expert opinion was sought from
Dr Kerri Eagle, a forensic psychiatrist with extensive experience working in the public mental health
system. She is also a conjoint lecturer in mental health law at the University of New South Wales. Dr
Eagle reviewed the available treating records and statements from relevant clinicians and others, and
provided a report dated 6 September 2019.

She considered DP’s background and prior psychiatric history, but particularly focused on DP’s likely
psychiatric diagnosis and the care he received from 11 January 2016 onwards. Dr Eagle also gave oral
evidence during the inquest.

Mental health diagnosis

Dr Eagle formed the view that DP suffered from either a chronic psychotic illness, such as schizophrenia
or a substance induced psychotic disorder. In coming to his view, she acknowledged the limitations of a
retrospective psychiatric assessment, including the difficulty in arriving at a firm diagnosis without the
benefit of a clinical assessment of DP in person. Dr Eagle expanded on this conclusion in her evidence,
noting that it is difficult to distinguish between schizophrenia and a substance induced psychotic
disorder when a person is using methylamphetamine. This is because methylamphetamine use can
trigger a psychotic illness in a person who does not necessarily have a chronic psychotic disorder. In
DP’s case, Dr Eagle expressed the view that the fact that DP had only shown psychotic symptoms later
in life suggested “he may have had more of a substance induced psychotic disorder”.

However, Dr Eagle acknowledged that Dr Williams, who did have the chance to assess DP in person,
formed the view that DP had features that were consistent with schizophrenia. She noted that, whilst is
unusual for someone to develop a psychotic illness later in life (DP was 44 years old when he saw Dr
Williams), methylamphetamine use can trigger the onset of a psychotic illness if the person is
psychologically or biologically vulnerable to the onset of that illness. Dr Eagle gave evidence that DP’s
use of methylamphetamine was “extremely significant” in relation to his mental health condition. She
noted that if DP was suffering from a substance induced psychotic disorder, it is likely that his psychotic
symptoms were almost entirely the result of his methamphetamine use. Alternatively, if DP was
suffering from a chronic psychotic disorder, such as schizophrenia, methylamphetamine is known to
precipitate relapse and exacerbate symptoms.

Dr Eagle also identified a possible comorbid depressive illness. However, she gave evidence that it can
be difficult to diagnose a mood disorder in a person who is using methylamphetamine, as the substance
itself can both cause and mask mood disturbances.

Dr Eagle noted in her report that she considered DP to also have a severe stimulant use disorder, noting
his difficulty controlling his methylamphetamine use, and the impact on his functioning, relationships
and employment.
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Mental health care and treatment

Dr Eagle was not critical in her report of the care and treatment DP received for his mental health
condition in the period 11 January 2016 to 19 January 1016. As to DP’s management at Blacktown
Hospital on 11 January 2016, Dr Eagle concluded that DP was properly assessed and that his risks and
treatment needs were identified. Dr Eagle’s attention was drawn to concerns raised by Ms Huriwai in
relation to her not being included in the assessment of DP and Dr Eagle was specifically asked to
consider whether collateral information should have been sought from Ms Huriwai. In this regard, Dr
Eagle noted that the treating team were aware that DP had been brought in by Ms Huriwai and would
return home with her.

Overall, whilst Dr Eagle indicated that it is recommended that primary care providers are involved in
treatment planning, Dr Eagle concluded that there did not appear to be any specific deficiency in DP’s
care and treatment arising from this concern.

Dr Eagle gave specific consideration to whether DP could have been considered to be a mentally ill
person under the Mental Health Act 2007 (NSW) (the MH Act) at the time he was reviewed by Dr Liang
on 11 January 2020, so that he might have been involuntarily admitted for inpatient treatment. Dr Eagle
concluded that DP could have been considered to be a mentally ill person, as he was describing
delusions and hallucinations, and his illness was contributing to a potential risk of self-harm.

However, Dr Eagle referred to the requirement under the MH Act for Dr Liang to consider whether DP
could be safely and effectively cared for through a less restrictive form of treatment (as compared to
involuntary admission) and concluded that it was reasonable for Dr Liang to discharge DP into the
community with follow up care. In coming to this view, Dr Eagle placed emphasis on DP’s prior
engagement with community-based treatment, his insight into the nature of his illness and his
treatment, the availability of support in the form of Ms Huriwai, and the availability of treatment and
follow up in the community. Dr Eagle considered that the Blacktown AMHT provided care of a high
standard, including assertive follow up in the community. Dr Eagle noted that the AMHT conducted
appropriate and timely assessments of DP’s mental state and treatment needs, including liaising with
Ms Huriwai and encouraging DP to engage in ongoing psychiatric care. Dr Eagle further noted that the
AMHT also counselled and educated DP regarding his use of illicit substances.

Dr Eagle gave evidence that it is extremely difficult for clinicians and family members to predict whether
a person will attempt or go on to complete suicide, and that expressions of suicidal ideation are an
unreliable indicator. Dr Eagle noted that the clinical records of the AMHT appeared to indicate that DP
was improving, and that when DP was seen on 15 January 2016, there was an appropriate assessment
of relevant risk factors. She accepted that there was not any particular indication on 15 January 2016
(the last time that DP was seen by the AMHT) that he was likely to act as he did some four days later.

In considering this issue, | have been assisted by the submissions of counsel assisting and of Mr Bradley,
who appeared for the Western Sydney Local Health District.
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Counsel assisting submitted that DP appeared to be engaging with the AMHT and that the observations
of the AMHT clinicians that DP was improving reflected observations made by DP’s family. Mr Bradley
submitted that the discharge plan for DP developed by Dr Liang was followed and highlighted the
proactive and assertive follow up that DP received in the community. Mr Bradley submitted that there
was evidence of DP’s improvement and noted that the AMHT had plans for further follow up on 20
January 2020. Mr Bradley submitted that | would accept the evidence of Dr Eagle, that the care
provided to DP was adequate and appropriate, and that the AMHT in particular provided a high
standard of care.

Counsel assisting submitted that it would be open to me to find that the care and treatment provided
to DP was both adequate and appropriate.

| found Dr Eagle’s evidence on this issue to be of great assistance. | find that the care and treatment DP
received for his mental health condition in the period 11 January 2016 to 19 January 1016 was
adequate and appropriate and commend the AMHT for their assertive follow up of DP in the
community.

Issues 2 — 4: The manner of DP’s death

Issues 2 to 4 involved a consideration of the manner of DP’s death, including the impact of his mental
health condition and his use of methylamphetamine on his cognitive function and his conduct and
behaviour at Quakers Hill Police Station on 19 January 2020. In considering these issues, | have been
assisted by the evidence of Dr Eagle, and also an expert report prepared by Dr Jonathan Brett, clinical
toxicologist, addressing the impact of the substances detected in DP’s post-mortem blood sample.

Dr Brett concluded that, on the available evidence, DP was experiencing a methamphetamine use
disorder as at 19 January 2016. Further, based on a combination of witness observations of DP and the
level of methylamphetamine and amphetamine detected in DP’s blood, Dr Brett concluded that DP was
suffering from methamphetamine intoxication at the time of his death. Dr Brett noted in his report that
in a person with a pre-existing psychosis or major depression, such intoxication can cause severe
cognitive impairments. Dr Brett noted that it is difficult to determine when DP would last have
consumed methylamphetamine, due to the effects of post-mortem redistribution. However, taking into
account the methylamphetamine and amphetamine concentrations detected in DP’s blood, Dr Brett
opined that is likely that DP had used methamphetamine within the hours leading up to his death.

Dr Brett also had regard to the toxicological analysis results, which indicated that ziprasidone was not
detected in DP’s blood. Dr Brett indicated that this result meant that DP had not taken ziprasidone for a
minimum 33 hours prior to his death. Consequently, Dr Brett concluded that it was unlikely that
ziprasidone was exerting any anti-psychotic effect at the time of DP’s death. Dr Eagle gave evidence
that, at the time DP entered Quakers Hill Police Station, his judgment would have been impaired both
by symptoms of psychosis and the effects of methylamphetamine. In coming to this view, Dr Eagle
noted in her report that psychosis and methylamphetamine intoxication can result in significant
disturbance of judgment, reason and mood.
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In evidence, Dr Eagle expressed the view that DP was potentially experiencing auditory hallucinations
and paranoia, causing an emotional response of distress or fear.

Dr Eagle further gave evidence that the methylamphetamine consumed by DP would have heightened
his sensory experiences. She explained that methylamphetamine can cause feeling of euphoria, but also
of fear and agitation. In light of the evidence of DP’s previous expressions of suicidal ideation (see
above at [22], [27], [36] and [37]), Dr Eagle expressed a view that this indicated that, as at 16 January
2016, DP had been struggling with his mental state and experiences and that he had been
contemplating suicide, at least intermittently, for a period of time in the lead up to his death. Dr Eagle
acknowledged DP’s prior references to wanting police to shoot him and wanting to shoot himself with a
police gun. She expressed a view that DP had considered that, if he was going to end his life, this would
be the way that he would do it.

Dr Eagle concluded that DP most likely took the knife to the Quakers Hill Police Station on 19 January
2016 and lunged at Sergeant Weston with an intention of provoking police into shooting him. Dr Eagle
further concluded that DP’s judgment was likely significantly impaired by methylamphetamine
intoxication and possible psychotic symptoms. Dr Eagle considered that DP, even in his disordered
state, had some awareness of his actions and had formed an immediate intention to end his life in this
way. She commented that this reflected DP’s previous thoughts of ending his life by being shot by
police. | have had regard to the totality of the evidence of the eyewitnesses, the toxicological analysis
results, and the expert opinions of Dr Eagle and Dr Brett as to DP’s actions and mental state on 16
January 2020. | have also been assisted by the submissions of counsel assisting and Mr Haverfield, who
appeared for the Commissioner, on this issue, which | summarise below.

Counsel assisting submitted that DP had demonstrated some forethought of ending his life in a way that
involved police. Counsel assisting further submitted that, whilst the evidence indicates that DP attended
Quakers Hill Police Station with the intention of provoking police to shoot him, this evidence must be
considered in light of DP’s methylamphetamine intoxication, his symptoms of psychosis and the fact
that DP had not taken his prescribed anti-psychotic medication in at least 33 hours. Accordingly,
counsel assisting submitted that | would find that DP’s thought processes and judgment were
significantly impaired.

Mr Haverfield submitted that DP appeared to be aware of police training and was determined to take
his life by provoking police to shoot him. In this regard, Mr Haverfield emphasised the evidence of
withesses to the effect that DP said, “shoot me” and “shoot me now”. On the basis of the evidence it is
clear that DP attended Quakers Hill Police Station in possession of a knife and lunged at Sergeant
Weston with the intention of provoking police into shooting him. | find that DP’s judgment was
significantly impaired at that time by the effects of methylamphetamine intoxication and possible
psychotic symptoms, and that these factors contributed to his behaviour.
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Issue 5: Consideration of police actions on 19 January 2016 as a reasonable and proportionate
response to the circumstances

Issue 5 involved consideration of the actions of the police officers present at Quakers Hill Police Station
on 19 January 2016. In particular, the inquest considered whether Sergeant Weston’s discharge of his
firearm was a reasonable and proportionate response to the circumstances and DP’s actions.

The Court has had the benefit of the transcripts of the directed interviews and statements from the
officers present on 16 January 2016, and oral evidence from Sergeant Weston, Sergeant Hilder, Leading
Senior Constable Whale, Senior Constable Stewart, Constable Holden and Constable Amiri. Statements
were also obtained from civilian witnesses present at Quakers Hill Police Station and Mr Welsh, the
member of the public sitting in the foyer at the time of the incident, gave oral evidence.

Additionally, Sergeant Glen Knox, a senior Operational Safety Instructor in the Weapons and Tactics
Policy and Review Unit (WTPR) of the NSW Police Force, reviewed the circumstances of DP death and
the actions of the police officers present on 16 January 2016. Sergeant Knox provided a report and gave
evidence in the proceedings.

In preparing his report, Sergeant Knox considered the Tactical Options Model employed by the NSW
Police Force, the training provided to officers regarding firearm use and the NSW Police Force policy in
respect of discharging firearms (as contained in the Police Handbook).

Sergeant Weston gave evidence that, at the time he discharged his firearm, he was of the view that it
was necessary to defend himself and others from the possibility of being killed or seriously injured. He
perceived a risk to himself, Sergeant Hilder and the member of the public in the foyer (Mr Welsh).
Sergeant Weston gave evidence that, due to the enclosed space and the proximity of DP, who was
advancing with a knife, he did not consider that it was appropriate to use a baton, OC spray or a Taser.

Sergeant Weston stated that he aimed for DP’s centre body mass, as this was the training he had
received and he understood that this was because the centre body mass is the biggest target. Sergeant
Weston considered that he did not have the option of disengaging and retreating into the EDO Office as
DP posed a threat to Mr Welsh. Sergeant Weston also gave evidence that he would not have locked DP
out of the police station, as this would have posed a risk to members of the public outside.

Sergeant Knox considered the various tactical options available to Sergeant Weston at the time he
discharged his firearm and concluded that he was justified in discharging his firearm, there being an
immediate risk to his life and the life of others present and there being no other way of preventing or
neutralising the risk. Sergeant Knox noted that Sergeant Weston used a number of tactical options to
attempt to gain control of the situation and have DP put down his knife. These included officer
presence and communication. Despite use of these tactical options, DP did not comply with his
direction (or those of other officers present) to drop the knife.

Sergeant Knox also noted that, whilst Sergeant Weston did not attempt to use weapon-less control or a
baton, these would not have been appropriate tactical options for the situation confronting Sergeant
Weston. Sergeant Knox confirmed this in his oral evidence.
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In oral evidence, Sergeant Knox was asked whether there may have been some other tactical options
that Sergeant Weston could or should have employed, including the use of OC spray, the deployment of
a Taser or shooting at a different part of DP’s body. Sergeant Knox gave evidence that, in relation to the
use of OC spray, officers are trained to “spray, move, assess”. Sergeant Weston was in close proximity
to the wall of the EDO Office and therefore had little space to move back.

Sergeant Knox also indicated that there was a risk that the use of OC spray would contaminate Sergeant
Weston himself and Mr Welsh, and noted that its effects can differ between people (and, as such, may
not have irritated or incapacitated DP). Sergeant Knox gave evidence that he would not have used OC
spray in the circumstances and that he would not instruct another officer to use OC spray in similar
circumstances. Sergeant Knox gave evidence that for a Taser to achieve neuromuscular incapacitation,
both probes need to connect and that it is most effective when the probes “split the belt line”. Sergeant
Knox explained that this can be difficult when a person is moving and/or wearing loose clothing.
Sergeant Knox also indicated that, if the Taser did not incapacitate DP, Sergeant Weston was unlikely to
have had sufficient time to transition to another tactical option.

Sergeant Knox gave evidence that, at the time DP rushed at Sergeant Weston, DP was likely too close to
Sergeant Weston for the Taser to be effective and he did not consider that the use of a Taser would
have been a wise choice in the circumstances.

Sergeant Knox gave evidence that officers are trained to shoot at the centre body mass for a number of
reasons, including that it is a larger target than a person’s extremities (thereby minimising the risk of
missing the person and injuring a bystander), the difficulty of taking a well-aimed shot at a person’s
limb (particularly if they are moving), and because injuring a limb or other part of the body may not
have the result of stopping the immediate threat. Acknowledging that it appears to be a common-
sense position, counsel assisting asked Sergeant Knox whether he was aware of any studies or research
done to support the proposition that that officers were less likely to miss their target when aiming for
centre body mass (as opposed to a smaller body part). Sergeant Knox indicated that he was not aware
of any literature, but that this was a worldwide practice. Sergeant Knox noted that injuries to a person’s
arms or legs can still be lethal.

Sergeant Knox was also asked to consider whether it would have been appropriate to lock the doors of
the police station when Sergeant Hilder first saw DP with the knife near his vehicle, so as to prevent DP
entering the foyer. Sergeant Knox was firmly of the view that it would not have been appropriate to
leave DP, armed with the knife, outside with access to the general public. Sergeant Knox concluded that
Sergeant Weston discharged his firearm as a last resort at extremely close range to protect himself from
serious injury or death. Sergeant Knox further concluded that Sergeant Weston’s actions were
consistent with NSW Police Force policy, procedure and training practice guidelines.

In relation to this issue, counsel assisting submitted that, considering all the circumstances, the police
response was a reasonable and proportionate response to the actions of DP and the threat that he
posed. Counsel assisting submitted that, whilst Sergeant Weston had other tactical options available to
him, such as the use of OC spray or a Taser, it was not unreasonable for him not to use them, given he
was confronted with a person armed with a knife and had limited space to retreat.
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Counsel assisting further submitted that, had Sergeant Weston retreated into the EDO Office and closed
the door, this would have posed a risk to the member of the public in the foyer.

Mr Haverfield adopted counsel assisting’s submission that the police response was a reasonable and
proportionate response. In this regard, Mr Haverfield referred to the evidence of Mr Welsh that he
“couldn’t fathom how long [Sergeant Weston] waited” and that Sergeant Weston have DP every
opportunity to put the knife down.

Mr Haverfield submitted that the officers acted in accordance with the tactical options model and their
training, noting that Sergeant Weston only fired one shot to stop the threat posed by DP. Mr Haverfield
further emphasised that there was an immediate attempt to render medical assistance to DP. Mr
Haverfield submitted that | would not have any criticism of the actions of the police officers present on
19 January 2016.

Mr Madden, who appeared on behalf of Sergeant Weston, also adopted counsel assisting’s submission
that the police response was a reasonable and proportionate response and referred to the evidence of
Mr Welsh.

Mr Madden submitted that Sergeant Weston was forced to discharge his weapon when DP advanced
on him armed with a knife. He also submitted that Sergeant Weston had no time or space to use
another tactical option. Mr Madden emphasised that Sergeant Weston gave DP every opportunity to
drop knife and submitted that | would find Sergeant Weston’s actions were a measured response to the
threat he faced. | find that the actions of the officers present at Quakers Hill Police Station on 19
January 2016 were a reasonable and proportionate response to the actions of DP and the threat that he
posed. | find that, at the time Sergeant Weston discharged his firearm, he did so as a last resort at
extremely close range to protect himself and others from serious injury or death. | am satisfied that
Sergeant Weston’s actions were consistent with NSW Police Force policy, procedure and training.

Issue 6: Recommendations under s. 82 of the Act

A Coroner has the power under s. 82 of the Act to make any recommendations that are “necessary or
desirable to make in relation to any matter connected with the death” having regard to the evidence
before them. During the course of Sergeant Knox’s evidence, counsel assisting asked him questions
relating to the development of new tactical options and, in particular, less than lethal options for
confronting persons armed with a knife. Sergeant Knox gave evidence that, whilst the WTPR is
reviewing developments across Australia and internationally, there are no specific less than lethal
options currently being considered in NSW.

Counsel assisting asked Sergeant Knox whether there was a formalised process for the WTPR to provide
advice as to developments in less than lethal options and technology. Whilst Sergeant Knox indicated
that informal advice is provided on an ongoing basis, he was not aware of a formal process for this to
occur. At the conclusion of the proceedings, | indicated that counsel assisting would circulate a draft
recommendation in relation to the WTPR providing formal advice as to developments in less than lethal
options for confronting persons armed with a knife and that short written submissions on the draft
recommendation would be welcomed from the legal representatives for the Commissioner.

Report by the NSW State Coroner into deaths in custody / police operations 2020 150



On 21 November 2019, | received a short submission on behalf of the Commissioner indicating that, in
practical terms, the provision of advice and review of developments in non-lethal or less lethal tactical
options in respect of the use of force by NSW Police Force officers is something that the WTPR already
does on a daily basis; however, should | form the view that a more formalised process is desirable, the
Commissioner will consider requiring the Manager of the WTPR to provide a comprehensive report to
the Assistant Commissioner for Education and Training Command every two years outlining:

The work that has been undertaken in the preceding two year period regarding less lethal tactics and
techniques;

*  Which tactics and technologies are considered viable;
* The tactics and technologies are being employed by other similar jurisdictions; and
* What tactics and technologies are being considered or are emerging in the near future.
| thank the Commissioner for his response and propose to make a recommendation to this effect.

FORMAL FINDING:

Identity of the Deceased
The deceased person was DP.

Date of Death
DP died on 19 January 2016.

Place of Death
DP died at Quakers Hill Police Station, Highfield Road, Quakers Hill NSW 2763.

Cause of Death
DP died as a result of a gunshot wound to the chest.

Manner of death

DP died after he attended Quakers Hill Police Station in possession of a knife and lunged at an officer,
who discharged his weapon. DP intended to provoke police into shooting him; however his judgement
was significantly impaired at that time by the effects of methylamphetamine intoxication and possible
psychotic symptoms, which also impacted his behaviour.

RECOMMENDATIONS UNDER S. 82 OF THE CORONERS ACT 2009

After careful reflection on the evidence in the inquest and the submissions made by counsel assisting
and the representative of the Commissioner, | make the following recommendation pursuant to s. 82
of the Act:
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To the NSW Commissioner of Police:

That consideration be given to the creation of a formal process whereby the Assistant Commissioner for
the Education and Training Command receives advice from the Manager of the Weapons Tactics Policy
and Review Unit every two years regarding developments in non-lethal or less lethal tactical options in
the use of force when dealing with offenders armed with a knife or cutting weapon, and then considers
which options might be investigated or pursued by the NSW Police Force.
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8. 56536 of 2016

Inquest into the death of Beanika Goak. Inquest suspended
and papers referred to DPP by DSC Lee at Lidcombe on the
24 September 2020.

In accordance with Section 78 of the Coroners Act 2009 the Coroner, following the hearing of evidence
and satisfied there is a prima facie case against a known person with a reasonable prospect of a
conviction. The inquest is suspended the papers referred the papers to the Director of Public

Prosecutions

9. 56558 of 2016

Inquest into the death of Roza Lowal Mawin. Inquest
suspended and papers referred to DPP by DSC Lee at
Lidcombe on the 24 September 2020

In accordance with Section 78 of the Coroners Act 2009 the Coroner, following the hearing of evidence
and satisfied there is a prima facie case against a known person with a reasonable prospect of a
conviction, The inquest has been suspended the papers referred the papers to the Director of Public

Prosecutions

10. 56518 of 2016

Inquest into the death of Adut Mathang. Inquest suspended
and papers referred to DPP by DSC Lee at Lidcombe on the
24 September 2020.

In accordance with Section 78 of the Coroners Act 2009 the Coroner, following the hearing of evidence
and satisfied there is a prima facie case against a known person with a reasonable prospect of a
conviction, The inquest is suspended the papers referred the papers to the Director of Public

Prosecutions
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11. 186812 of 2016

Inquest into the death of Mahmoud Allam. Finding delivered

by DSC Lee at Lidcombe on the 25 March 2020.

On 3 June 2016, Mahmoud Allam, a 28-year-old young man, was taken into lawful custody and later
transferred to Parklea Correctional Centre on 8 June 2016. Three days later, Mahmoud presented at a
clinic within the correctional centre with cold like symptoms. Following repeated presentations over the
next several days, Mahmoud was eventually transferred to hospital on the morning of 16 June 2016.
Subsequent investigations confirmed the presence of a serious bacterial infection. The rapid
progression of Mahmoud’s disease was mirrored by the rapid deterioration of his condition. Mahmoud
later tragically died on 19 June 2016, eleven days after entering a correctional centre.

Why was an inquest held?

Under the Coroners Act 2009 (the Act) a Coroner has the responsibility to investigate all reportable
deaths. This investigation is conducted primarily so that a Coroner can answer questions that they are
required to answer pursuant to the Act, namely: the identity of the person who died when and where
they died, and what was the cause and the manner of that person’s death.

When a person is charged with an alleged criminal offence, or is sentenced after being convicted of a
criminal offence, they can be detained in lawful custody. By depriving that person of their liberty, the
State assumes responsibility for the care of that person. Section 23 of the Act makes an inquest
mandatory in cases where a person dies whilst in lawful custody. In such cases the community has an
expectation that the death will be investigated in an objective manner. This is because a coronial
investigation and an inquest seek to examine the circumstances surrounding that person’s death in
order to ensure, through an independent and transparent inquiry, that the State appropriately and
adequately discharges its responsibility.

In this context it should be recognised at the outset that the operation of the Act and the coronial
process in general, represents an intrusion by the State into what is usually one of the most traumatic
events in the lives of family members who have lost a loved one. At such times, it is reasonably
expected that families will want to grieve and attempt to cope with their enormous loss in private. That
grieving and loss does not diminish significantly over time. Therefore, it should be acknowledged that
the coronial process and an inquest by their very nature unfortunately compels a family to re-live
distressing memories several years after the trauma experienced as a result of a death, andtodo soin a
public forum.

Inquests have a forward-thinking, preventative focus. At the end of many inquests Coroners often
exercise a power, provided for by section 82 of the Act, to make recommendations.
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These recommendations are made, usually, to government and non-government organisations, in order
to seek to address systemic issues that are highlighted and examined during the course of an inquest.
Recommendations in relation to any matter connected with a person’s death may be made if a Coroner
considers them to be necessary or desirable.

Recognition of Mahmoud’s life

Inquests and the coronial process are as much about life as they are about death. A coronial system
exists because we, as a community, recognise the fragility of human life and value enormously the
preciousness of it. Recognising the impact that a death of a person has, and continues to have, on the
family and loved ones of that person can only serve to strengthen the resolve we share as a community
to strive to reduce the risk of preventable deaths in the future. Understanding the impact that the
death of a person has had on their family only comes from knowing something of that person’s life and
how the loss of that life has affected those who loved that person the most. Therefore it is extremely
important to recognise and acknowledge Mahmoud’s life in a brief, but hopefully meaningful, way.

Mahmoud was born on 24 February 1988 to his parents Nada and Youssef Allam. He was one of six
children, with three brothers and two sisters. Mahmoud’s family initially lived in Granville before later
moving to Auburn. Mahmoud attended Auburn Public School and later Granville High School until Year
10. As young boy Mahmoud was very active and loved being outdoors. He was talented in many sports.
As a young child, Mahmoud showed great interest and skill in gymnastics. Later, Mahmoud took his
sporting talents to the rugby league field, where he played for the Berala Bears and later for the
Guildford rugby league team. After receiving numerous sporting awards, Mahmoud’s high school
teachers suggested that he had the talent to pursue a career in sports. After leaving school, and while
still maintaining his love for sports, Mahmoud began work as a painter. Mahmoud had a particular
interest and skill in painting, and often assisted his family members with different painting tasks. This
willingness to assist others typified Mahmoud’s generous nature.

Mahmoud had many friends from many different backgrounds. He was a very sociable person. No
doubt others gravitated towards Mahmoud because of his kind-hearted and caring nature. Mahmoud
had a strong sense of community, was well known in his local area, and often gave his time freely and
unselfishly for the benefit of others. Although Mahmoud did not have any children of his own, his
family never held any doubts that he would have made a loving and devoted father. Apart from the
bonds that Mahmoud had with his parents and siblings, he was also loved by his many nieces and
nephews, and he adored them in return.

Mahmoud'’s strong sense of family, and the importance of it, only serves to underline what his loss
means to those who loved him most. The enormous, tragic and sudden nature of their loss is truly
distressing. Mahmoud leaves behind his loving parents and siblings, along with his extended family, all
of whom are proud to call Mahmoud their beloved son, brother, and uncle.
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Background to the events of June 2016

Mahmoud had his first interaction with the criminal justice system as an adult in 2006. He later served a
period in custody before committing an armed robbery offence in 2012. This resulted in a further
sentence of imprisonment of five years, with a non-parole period of two years and six months.
Mahmoud was subsequently released to parole. However, on 3 June 2016 Mahmoud was arrested
pursuant to a revocation of parole warrant as a result of being charged with further offences. Following
his arrest, Mahmoud was detained in the cells at Penrith Court complex.

During a routine custody management assessment process Mahmoud reported no medical conditions,
and made no complaints of any illness or pain, apart from sleeping problems and lower back pain. On 5
June 2016, Mahmoud was assessed by a nurse from Justice Health & Forensic Mental Health Network
(Justice Health) in the cells at Penrith Court complex. It was noted that he had nil significant health
issues and was suitable to be transferred to a correctional centre for normal cell placement. Mahmoud
was subsequently taken to Amber Laurel Correctional Centre on 7 June 2016.

The events of June 2016

Admission to Parklea Correctional Centre

The following day, 8 June 2016, Mahmoud was admitted to Parklea Correctional Centre. On admission
another assessment was performed by a Justice Health nurse as part of an intake screening assessment.
Mahmoud again identified that he had been experiencing lower back pain, but denied any recent
temperature or fever, or having used illegal or perception drugs in the preceding four weeks.
Observations were taken of Mahmoud and they were found to be within normal limits. Mahmoud was
prescribed Panadeine (presumably for pain relief in relation to his lower back pain) and also nicotine
replacement therapy (NRT) patches. He was then cleared for normal cell placement.

11 June 2016

On the afternoon of 11 June 2016 Mahmoud attended the Area 3 clinic, a treatment room separate
from the main clinic at Parklea that was generally used to treat “walk in” patients. Mahmoud saw a
Justice Health nurse and reported cold like symptoms including a runny nose, ongoing back pain and
reflux. Mahmoud’s temperature was taken and he was found to be afebrile. Mahmoud was given
Sudafed for his cold like symptoms, Panadeine for his pain, and Rennie for his reflux. No other
remarkable findings were identified during this assessment.

12 June 2016

On the afternoon of the following day, 12 June 2016, Mahmoud again presented to the Area 3 clinic
where he was seen by the same Justice Health nurse as the previous day. Mahmoud complained of a
cough and was given medication consisting of a senega and ammonia mixture (used to treat a “wet”
cough). In addition, Mahmoud was also given the medication that he had been provided with the
previous day.
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13 June 2016

At about 8:57am Mahmoud activated the call alarm button in his cell, a procedure known within the
correctional setting as “knocking up”. He spoke to a correctional officer and said that he needed to
attend the clinic. In the recording of the knock up Mahmoud’s voice can described as being hoarse or
raw. At around 1:00pm (although the precise time is unclear) Mahmoud was later taken to the Area 3
clinic where he was assessed by a different Justice Health nurse than the one who saw Mahmoud on 11
and 12 June 2016. It was noted that Mahmoud was complaining of cold and flu like symptoms.
Mahmoud was again given Sudafed and Panadeine, but not any further medication in relation to
treatment of his cough.

After being returned to his cell, Mahmoud knocked up again at 4:20pm and 4:50pm. On each occasion
Mahmoud requested cough medicine and complained to the correctional officers that he spoke to that
it should have been provided when he had visited the Area 3 clinic earlier that day. Again, in the
recording of the call Mahmoud'’s voice can be described as being hoarse. Despite Mahmoud’s requests,
it does not appear that any cough medication was initially provided to him. At 7:56pm, Mahmoud
knocked up again and repeated his request. The correctional officer who answered the call indicated
that she could do nothing more in relation to Mahmoud’s request other than to pass it on to relevant
Justice Health staff. Mahmoud did not consider this to be a satisfactory response, resulting in a heated
exchange between himself and the correctional officer.

About five minutes after the call ended the same correctional officer used the knock up system to call
Mahmoud to advise him that she had spoken to a Justice Health nurse. Mahmoud was informed that he
would have to wait until the following day for his cough medicine. Mahmoud was again dissatisfied with
this response and reacted in an angry manner.

14 June 2016

At about 6:42am on 14 June 2016 Mahmoud again knocked up and told the correctional officer that he
spoke to that he had not slept and was having trouble breathing. Correctional officers subsequently
attended Mahmoud’s cell in order to take him to the main clinic. CCTV footage depicts Mahmoud
stumbling and catching himself on a railing as he left his cell. As Mahmoud walked down the stairs from
his cell he supported himself on the railing, and was assisted by a correctional officer. The footage also
shows Mahmoud appearing to clutch his chest area. During the trip to the main clinic Mahmoud was
unable to continue walking, even with the assistance of the accompanying correctional officers. A
wheelchair was obtained and Mahmoud was taken to the main clinic in the wheelchair. On arrival
Mahmoud was taken into the clinic for several minutes, but subsequently placed in a secure area
known as the “clinic cage” at the clinic entrance.

He remained in this area for approximately 40 minutes, before being taken into the clinic at about
7:20am for an assessment.

Report by the NSW State Coroner into deaths in custody / police operations 2020 157



Enrolled Nurse (EN) Lynda Steel assessed Mahmoud in the clinic. It was noted that Mahmoud was
complaining of chest pain, appeared to be suffering from cold and flu like symptoms, and that he
reported that he had been coughing up black phlegm after smoking NRT patches. Importantly, it was
noted that Mahmoud had a small blind pimple at the end of his nose. EN Steel took Mahmoud’s
observations, which were within normal limits, and carried out an electrocardiogram (ECG) test which
was also normal. EN Steel gave Mahmoud Panadeine for symptomatic relief, and arrangements were
made for him to be kept in the clinic for observation for over an hour. Following this period of
observation, Mahmoud reported to EN Steel that he was feeling much better and wanted to return to
his cell. Arrangements were made for this to occur. CCTV footage of Mahmoud’s return to his cell
depicts him to be walking normally without assistance.

Due in part to a lockdown at Parklea from 11:00am onwards, Mahmoud remained in his cell for the
remainder of the day (after making several telephone calls before being returned to his cell).
Mahmoud’s cellmate at the time, Mahmoud Dabboussi, noted that Mahmoud appeared to be
displaying cold and flu like symptoms and that he had an “ingrown pimple in his nose”.

Mr Dabboussi also noted that Mahmoud complained that his neck was hurting and that he did not have
a pillow.

During the afternoon and evening Mahmoud made three more knock up calls:

At 2:19pm Mahmoud made a request for cough medicine although it appears that none was actually
provided to him.

At 7:26pm Mahmoud requested a pillow after saying that his neck was twisted. Mahmoud also
complained of a bad headache, back pain, being unable to walk, and feeling very low. The correctional
officer who answered the call asked Mahmoud whether he wanted a nurse or a pillow. Mahmoud did
not clearly indicate one way or the other, and the correctional officer indicated that arrangements
would be made for roving officer to check up on him. However, it is not known whether this occurred.

At 8:31pm Mahmoud repeated his request for a pillow, repeated that his neck was twisted, said that he
was very agitated, and that he had been vomiting phlegm for the previous three hours. The correctional
officer who answered the call advised Mahmoud that he did not have access to any pillows.

15 June 2016

At 5:12am on 15 June 2016 Mahmoud again knocked up, complaining that he was getting an infection
in his eye. Mahmoud was advised that correctional officers would attend his cell. However this did not
occur for around 30 minutes, during which time Mahmoud made three further knock up calls. During
one of these calls, Mahmoud complained of difficulty breathing. Once correctional officers attended
Mahmoud cell, he was taken to the main clinic. On this occasion Mahmoud made his way there without
assistance.
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Mahmoud arrived at the clinic at about 5:54am. At some point after arriving EN Steel assessed
Mahmoud and found that he had swelling and redness to the right tip of his nose that extended to his
right eye. EN Steel also noted that it appeared that Mahmoud may have been squeezing the small blind
pimple at the end of his nose (which had been noted the previous day), although Mahmoud denied
doing so.

EN Steel formed the view that Mahmoud should be seen by a doctor, and arrangements were made for
this to occur. Whilst Mahmoud was waiting, he remained for part of the time in an observation cell, and
for part of the time in the clinic cage at the entrance. CCTV footage during this period shows Mahmoud
appearing to be very agitated, repeatedly wiping his nose and eye area with toilet paper, repeatedly
rubbing some sort of cream or ointment into his neck, and repeatedly getting up from the bed in the
observation cell and the bench in the clinic cage.

Dr Chetan Valabjee, a locum medical officer, saw Mahmoud shortly after 9:00am. By this time
Mahmoud had been at the clinic for just over three hours. According to Dr Valabjee’s clinical notes,
Mahmoud presented with “right nasal localised cellulitis” which had started with a carbuncle at the
right nasal tip. Dr Valabjee assessed Mahmoud and found that he had no fever or headache, was clearly
oriented to time place and person, and that vital sign observations taken were normal.

On this basis, Dr Valabjee noted that Mahmoud was systemically well. Dr Valabjee prescribed Telfast
(an antihistamine), Panadeine, Voltaren (a non-steroidal anti-inflammatory) and loratadine (an
antihistamine) for symptomatic relief, an intramuscular injection of penicillin, and oral flucloxacillin to
be administered four times a day. Orders were also made for a nasal cavity swab to determine the
nature of the bacteria causing the cellulitis, and for Mahmoud to be kept in an observation cell for the
remainder of the day and overnight.

Mahmoud remained in an observation cell for the remainder of 15 June 2016. CCTV footage (which is
only available until 4:20pm on 15 June 2016) shows Mahmoud to be in a similarly agitated state when
he first presented to the clinic whilst waiting to be seen by Dr Valabjee. The footage depicts Mahmoud
frequently wiping his eye and nose area, frequently rubbing his neck, frequently knocking or banging on
the door of the observation cell, and frequently pacing around the observation cell between periods of
rather fitful rest on the cell bed.

16 June 2016

Between about 4:30am and 5:00am on 16 June 2016 Mahmoud knocked up from the observation cell.
He was subsequently seen by Registered Nurse (RN) Rosslyn Hayter. She noted that Mahmoud was
complaining of difficulty breathing, a painful neck because he had been without a pillow, and back pain
from a previous accident. RN Hayter performed a visual assessment and noted that Mahmoud was not
displaying signs of shortness of breath or obvious respiratory distress. RN Hayter gave Mahmoud
Panadeine and Voltaren for symptomatic relief, and cleared him to return to the observation cell.
Although Mahmoud complained of being unable to walk back to the cell, he was subsequently able to
do so.
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It appears that shortly before 8:00am a decision was made to transfer Mahmoud to Blacktown Hospital.
Following his arrival Mahmoud was assessed in the emergency department at around 10:45am. On
examination, Mahmoud reported that his upper respiratory tract infection symptoms first appeared on
11 June 2016, and that his lower respiratory tract infection symptoms and pimple on his nose first
appeared on 14 June 2016 Mahmoud also reported losing consciousness at some point on 16 June
2016. Arrangements were made for Mahmoud to be administered intravenous flucloxacillin, with
investigations to be performed and input sought from the hospital’s infectious diseases team.

A blood test was taken at 11:43am which revealed that Mahmoud’s C-reactive protein was markedly
elevated, indicating infection or inflammation. A chest x-ray performed shortly after 12:00pm revealed
a left hemithoracic pneumothorax and fluid in the lung. Following this, infectious diseases clinicians
later assessed Mahmoud and changed the antibiotic prescribed from flucloxacillin to vancomycin to
address the possibility of Methicillin-resistant Staphylococcus aureus (MRSA). A CT scan of Mahmoud’s
head was ordered which revealed features suggestive of cavernous sinus thrombosis. Blood culture
tests and a wound swab were ordered, which later revealed the growth of MRSA.

17 June 2016

Mahmoud’s condition deteriorated during the remainder of 16 June 2016. Following examination on
the morning of 17 June 2016 by neurological clinicians an urgent repeat CT scan was ordered. After it
was performed at about 10:39am it revealed right paranasal sinusitis, features suggestive of partial
right cavernous sinus thrombosis, a prevertebral collection in the neck, multiple bilateral pulmonary
and subpleural nodules and a left pneumothorax. Arrangements were made to transfer Mahmoud to
Westmead Hospital where he arrived in the emergency department at shortly before 12:00pm. On
examination, Mahmoud reported that he had picked a pimple on the right side of his nose two days ago
“which resulted in spreading infection to write periorbital region”. Mahmoud also reported having
“snorted some cocaine” two weeks earlier. Mahmoud repeated these reports when he was examined
by infectious diseases clinicians later that afternoon.

On assessment, Mahmoud was found to have swelling and inflammation over his right eye, cheek and
nose. It was also noted that swelling of the tongue and deterioration of voice quality suggested
imminent airway obstruction. Mahmoud was considered to be suffering from MRSA bacteraemia.
Controlled elective intubation took place and Mahmoud was subsequently admitted to the intensive
care unit for infusion of intravenous antibiotics, including vancomycin. And intercostal catheter was
inserted in response to the left pneumothorax. Mahmoud was noted to be febrile and tachycardic but
otherwise in a stable condition over the course of the night.

18 June 2016

On review on the morning of 18 June 2016 Mahmoud was noted to be haemodynamically stable, but
with a deterioration in his oxygenation overnight and patches of consolidation forming in all four lung
qguadrants. Although positive airway pressure provided some improvement in respiratory function,
there was a subsequent rapid deterioration in Mahmoud'’s cardiovascular function.
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Further investigations revealed an extension of the cavernous sinus thrombosis, involving the
ophthalmic vein.

19 June 2016

On review on the morning of 19 June 2016, it was noted that Mahmoud had developed another right-
sided pneumothorax which required another intercostal catheter to be inserted. Given Johns worsening
condition extracorporeal membrane oxygenation was initiated. However, Mahmoud’s condition
continued to deteriorate rapidly, and he became haemodynamically unstable and required ongoing
fluid resuscitation. Mahmoud also suffered episodes of rapid atrial fibrillation and developed multi-
organ system failure, including renal failure and worsening lactic acidosis. Despite maximal life support
therapy being provided, Mahmoud failed to respond to these intensive measures and so, following
consultation between his family and treating clinicians, a decision was made to not initiate
cardiopulmonary resuscitation. Following this poor prognosis, Mahmoud’s family returned to his
bedside and he progressed to asystole a short time later. Mahmoud was subsequently sadly
pronounced deceased at 7:04pm on 19 June 2016.

What was the cause and manner of Mahmoud’s death?

Mahmoud was subsequently taken to the Department of Forensic Medicine where a post-mortem
examination was performed by Dr Kendall Bailey, forensic pathologist, on 21 June 2016. The autopsy
identified “marked reddening and swelling of the right side of the face and multiple lesions on the right
side of the nose”. Diffuse pneumonia with multiple abscess formation was identified in both lungs.

Microscopic examination confirmed florid widespread pneumonia with fibrin deposition and diffuse
alveolar damage. Subsequent neuropathological examination of the brain revealed inflammation of the
meninges, the underlying cerebral cortex and within the ventricles. Signs of hypoxic ischaemic injury
were also noted. In her subsequent autopsy report dated 9 February 2017, Dr Bailey opined that the
cause of Mahmoud’s death was MRSA sepsis.

What issues did the inquest examine?

Prior to the commencement of the inquest a list of issues was circulated amongst the sufficiently
interested parties, identifying the scope of the inquest and the matters to be considered. That list
identified the following issues:

* The circumstances and clinical features of Mahmoud’s presentation to the clinic at Parklea
between 11 and 16 June 2016;

*  Whether the care and treatment provided by nursing and medical staff at Parklea to Mahmoud
between 11 and 16 June 2016 was timely and appropriate, including, but not limited, to:

* the adequacy of assessments and investigations undertaken; and
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* the adequacy of steps taken with respect to diagnosis, management, monitoring and treatment
of Mahmoud’s facial skin and soft tissue infection;

* the circumstances surrounding Mahmoud’s transfer from Parklea Correctional Centre to
Blacktown Hospital, including steps taken by correctional staff to notify Mahmoud’s family of
his hospital admission;

* The existence and adequacy of policies, procedures and protocols in place at Parklea in June
2016 for the recognition and management of community-acquired methicillin-resistant
Staphylococcus aureus (CA-MRSA) infections in custodial populations; and

In order to assist with consideration of some of these issues, opinion was sought from the following
experts as part of the coronial investigation:

Associate Professor David Andresen, a consultant infectious diseases physician and microbiologist; and
Associate Professor Bernard Hudson, a consultant infectious diseases physician and microbiologist.

Both experts provided reports which were included in the brief of evidence. Further, both experts also
gave evidence concurrently during the inquest. One aspect of the expert evidence should be noted at
this point. At the commencement of the inquest, and prior to the tender of the brief of evidence,
Counsel for Justice Health raised an objection in relation to the tender of the expert reports of
Associate Professor Hudson and Associate Professor Andresen. The objection was made on the basis
that the opinions expressed in the reports were from two senior infectious diseases physicians in
relation to the standard of care exercised by primary healthcare practitioners, namely Justice Health
nursing staff and a locum medical officer.

Both expert reports were subsequently admitted into evidence with an indication that appropriate
consideration would be given to the different and higher level of expertise of the two experts, relative
to that of the primary healthcare clinicians involved in Mahmoud’s care and management. That degree
of consideration has remained unchanged. The objection taken in relation to the expert reports has
similarly been a recurrent theme in the written submissions made on behalf of Justice Health. That is,
Counsel for Justice Health has repeatedly submitted that the Court has not received any expert peer
opinion in relation to the management of Mahmoud’s care by Justice Health clinicians. On this basis, it
is submitted, the Court ought to be reluctant to criticise the conduct of any Justice Health staff in the
absence of any such peer opinion.

When consideration is given to these submissions the following is noted:

Although objection was taken to the tender of the expert reports from Associate Professor Andresen
and Associate Professor Hudson, no similar objection was taken to any aspect their oral evidence.

The submissions made by Counsel for Justice Health in relation to the limitations which must be placed
on the expert evidence are, understood correctly, directed only towards the opinions expressed by
Associate Professor Hudson, in both his report and in oral evidence.

Report by the NSW State Coroner into deaths in custody / police operations 2020 162



The submissions do not appear to regard that similar limitations should apply to any opinion expressed
by Associate Professor Andresen, particularly in circumstances where that opinion is not critical of any
aspect of management provided by Justice Health clinical staff. It is accepted that both in his report
and in oral evidence Associate Professor Andresen at times expressed reluctance in offering an opinion
in relation to the reasonableness of care provided by primary healthcare practitioners, given his higher
level of expertise and training.

The relevance of any opinion expressed by an expert in relation to the professional conduct of another
person is not limited by whether that expert is a peer of that person. Rather, the issue is whether the
expert has the relevant training, study or experience in order to be able to express any such opinion. In
the present matter, no issue was taken in relation to the training, study or experience of either
Associate Professor Andresen or Associate Professor Hudson, except to the extent that it was
submitted, Associate Professor Hudson maintained in his evidence that he was a peer of a primary
healthcare clinician. However, the correct position is that Associate Professor Hudson did not maintain
that he was such a peer. Rather, Associate Professor Hudson indicated that by virtue of his training,
study, and experience (which relevantly included experience as both a general practitioner and
experience of a correctional environment in a professional context) he had the relevant expertise to
express the opinions that he did.

In giving their oral evidence both experts were specifically requested to take into account, in assessing
the adequacy and appropriateness of Mahmoud’s management, that the relevant clinicians were
primary health care practitioners (namely an enrolled nurse, a registered nurse and a general
practitioner). Finally, it was made clear by both experts, and it is accepted, that the standard of care
applicable to any assessment of the adequacy and appropriateness of Mahmoud’s management is that
of a primary healthcare clinician, and not that of a specialist infectious diseases physician.

Having regard to each of the above matters, appropriate consideration can be given (and has been
given) to the expert opinions expressed by both Associate Professor Andresen and Associate Professor
Hudson.

Methicillin-resistant Staphylococcus aureus

Staphylococcus aureus is a “highly successful opportunistic pathogen”. It is a frequent coloniser of the
skin and mucosa of humans and animals and can produce a wide variety of diseases. These diseases can
include relatively benign skin infections, as well as life threatening conditions including pneumonia,
sepsis, endocarditis, and deep-seated abscesses. In humans Staphylococcus aureus has a preference for
the anterior nares (nostrils), especially in adults and is shed onto healthy skin. Nasal carriage of
Staphylococcus aureus has become a way of persistence and the spread of multi-resistance
staphylococci especially MRSA. Staphylococcus aureus is responsible for an array of infections, including
skin and soft tissue infections, lower respiratory tract infections, bloodstream infections and other
infections, including those of the urinary tract, brain and abdominal cavity.
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Some strains of Staphylococcus aureus have developed resistance to antibiotics and are known as
MRSA. MRSA are resistant to methicillin (an antibiotic of the penicillin class) and other closely related
antibiotics such as, relevantly, flucloxacillin. MRSA is present in both healthcare environments and
within the community, with the latter known as community-acquired methicillin-resistant
Staphylococcus aureus (CA-MRSA).

In terms of treatment, “established, overwhelming infection with CA-MRSA is difficult to reverse, even in
young, healthy persons. The earlier that appropriate antibiotic therapy is applied in CA-MRSA infection,
the more likely cure can be obtained with such treatment. Early recognition is facilitated by recognising
early those patients who possess risk factors for CA-MRSA carriage and skin and soft tissue infections”. It
is also noted that “the systemic features of CA-MRSA infection, once present, can be difficult to
recognise, especially in a feeble patients. Early use of blood tests and blood cultures facilitate early
diagnosis and can be lifesaving”.

In both the written expert reports and in oral evidence there was some debate about whether there is
evidence to support a conclusion that individuals in a correctional setting are at greater risk of CA-MRSA
than those within the general community. Associate Professor Hudson expressed the view that “in the
last two decades, it has been recognised that residents of correctional facilities are at greater risk of CA-
MRSA colonisation and infection than the general population”. Further, Associate Professor Hudson
explained that experiences in the United States have led to the development of guidelines for the
prevention and management of CA-MRSA in correctional facilities. Associate Professor Hudson
expressed the opinion that similar extensive guidelines must be developed for Australian correctional
facilities with a national, rather than a state, body being the preferable vehicle through which this might
occur.

Associate Professor Andresen considered that “socio-economic risk factors for MRSA such as ethnicity
and social disadvantage almost certainly explain a substantial proportion of the elevated rates in North
American custodial settings”.

On this basis, Associate Professor Andresen expressed the view that “incarceration has never been
demonstrated to predict MRSA in adult Australian populations”, in contrast to North America. Whilst of
the view that caution should be exercised in extrapolating North American data, Associate Professor
Andresen noted that as indigenous Australians are overrepresented in custodial populations and are
also at an increased for MRSA (with one of the two most common community clones being very
common in indigenous Australian populations) “higher rates of MRSA in custodial populations would be
at expected simply on the basis of the racial profile of Australian correctional inmates”.

Notwithstanding, Associate Professor Andresen expressed strong support for well conducted, local
epidemiological studies to inform the development of relevant guidelines in the future.
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Was Mahmoud appropriately cared for and treated at Parklea between 11 and 16 June 2016?

It is convenient to consider the first and second issues together, given that the clinical features of
Mahmoud’s presentation are directly relevant to the care and treatment that was provided to him.
Further it is also convenient to consider the period between 11 and 16 June 2016 in two distinct stages.

11to 13 June 2016

In his report Associate Professor Hudson noted that Mahmoud presented initially with coryzal
symptoms on 11 June 2016, then with cold and flu like symptoms on 12 and 13 June 2016. On each
occasion Mahmoud was provided with symptomatic relief for an apparent respiratory tract infection. In
evidence, Associate Professor Hudson considered that Mahmoud’s presentation on 11 and 12 June
2016 was consistent with an upper respiratory tract infection, and that it was reasonable to manage his
presentation without further investigation. On this basis, Associate Professor Hudson considered the
management of Mahmoud’s condition to be appropriate. However, by 13 June 2016 Associate
Professor Hudson considered that whilst MRSA was not indicated, Mahmoud should have been referred
to a medical practitioner and pre-emptive investigation in the form of blood tests should have been
performed. This is because Associate Professor Hudson noted that it was the third occasion in which
Mahmoud had presented, with increasing symptomatology.

In this regard Associate Professor Hudson expressed the view that a person presenting for the third
time in an outpatient setting with increasing symptomatology, such as that displayed by Mahmoud,
would invite consideration of the possibility that something more clinically serious was present than
merely an upper respiratory tract infection. This consideration, in turn, should have resulted in referral
to a medical practitioner and blood tests being performed. Therefore, Associate Professor Hudson
considered that Mahmoud’s management on 13 June 2016 was inadequate. In evidence Associate
Professor Andresen indicated that he felt uncomfortable applying the standard of care relevant to his
practice to a different setting, namely the correctional environment in which Mahmoud was managed.
However Associate Professor Andresen noted that by 13 June 2016 there was still nothing of concern
regarding Mahmoud’s presentation to warrant consideration of MRSA. Further, Associate Professor
Andresen expressed the view that even if blood tests had been ordered, their results may not have led
to any change in Mahmoud’s management.

This is because whilst the blood tests may have revealed raised inflammatory markers, Mahmoud
otherwise looked well. In this regard, Associate Professor Andresen explained that it was unclear to him
how blood tests performed on 13 June 2016 “would be helpful”.

Counsel for Justice Health submitted that a distinction ought to be drawn between three presentations
by a patient to a clinic in a community setting as opposed to a correctional setting. This is because in a
community setting a patient is not required to present in order to receive routine medications. In
evidence Associate Professor Andresen acknowledged this difference, and that a third presentation in a
correctional setting may not necessarily be a “red flag” as it might be in a community setting. This
prompted Associate Professor Andresen to express his discomfort in “sitting in judgement” of the care
provided to Mahmoud.
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Associate Professor Hudson similarly acknowledged the differences between a correctional and
community setting. However, whilst Associate Professor Hudson appeared to acknowledge that the
reason for Mahmoud’s third presentation was to receive medication, he also explained that it was an
opportunity to see whether or not Mahmoud’s clinical condition had improved, worsened, or remained
the same. To this extent, Associate Professor Hudson considered that Mahmoud’s presentation had two
components: prescription of medication and an opportunity for review.

Conclusions: Notwithstanding the underlying reason for Mahmoud’s presentation on 13 June 2016, the
evidence from Associate Professor Hudson establishes that it represented an opportunity to review
Mahmoud’s condition. In Associate Professor Hudson’s opinion seizing this opportunity should have led
to Mahmoud being referred to a medical practitioner for further assessment and blood tests being
performed.

Whilst this opportunity can be regarded as one that was missed, it could not be said that it represented
inadequacy regarding Mahmoud’s management. This is for two reasons. Firstly, the expert evidence
was divided as to the clinical utility of any blood test results that might have been performed. Secondly,
Associate Professor Hudson’s consideration of Mahmoud’s increasing symptomatology giving rise to the
need to consider a more serious clinical condition was qualified on the basis of a patient presenting in
an outpatient setting.

14 June 2016

EN Steel said in evidence that in reviewing Mahmoud on 14 June 2016 she performed a “head to toe
assessment” during which she noted that Mahmoud complained of chest pain and phlegm, but made
no complaints of shortness of breath or difficulty breathing, difficulty walking (even though he arrived
in the treatment room in a wheelchair, which EN Steel explained was not an uncommon occurrence for
inmate patients attending the clinic), neck or back pain, loss of consciousness, or difficulty sleeping. EN
Steel said that she formed the impression that Mahmoud had flu like symptoms. She arranged for an
ECG to be performed in relation to the complaint of chest pain in order to rule out any cardiac issues.

EN Steel also said that Mahmoud volunteered information that he had been smoking NRT patches and
in response she informed him that this was dangerous and poisonous.

In particular, EN Steel said that she had particular regard to Mahmoud’s heart rate and did not consider
it to be elevated, and that his blood pressure and temperature (taking into account that it might have
been affected by Panadeine) were also within acceptable clinical ranges. EN Steel said that she had
received training in relation to MRSA whilst previously having worked in a hospital setting. She had no
specific recollection of similar training being provided by Justice Health, but expressed some confidence
that it would have formed part of an in-service program. EN Steel said that she did not give specific
consideration to MRSA, and that she did not regard Mahmoud’s presentation as warranting such
consideration. This was despite her awareness that MRSA can manifest as skin infections in the form of
pimples.

Report by the NSW State Coroner into deaths in custody / police operations 2020 166




EN Steel explained that there was no medical officer available on 14 June 2016, but agreed that if she
considered that further assessment of Mahmoud was required she could have raised the issue with
either the on-call GP, or a registered nurse. However, EN Steel said that she did not consider that
Mahmoud’s presentation warranted further assessment, even by a registered nurse. Associate
Professor Hudson noted that the “clinical features of productive cough, difficulty breathing and
generally feeling unwell indicate that, more likely than not, CA-MRSA pneumonia was already present
on the morning of 14 June 2016”. In evidence, Associate Professor Hudson expressed the view that by
the time of Mahmoud’s fourth presentation he should have been referred to a medical practitioner and
that it was inappropriate for a nurse to be the only healthcare professional to be seeing him. This was
particularly so given that Mahmoud had presented with a new symptom, namely chest pain, and a
persistent cough.

Further, Associate Professor Hudson considered that further investigation was warranted and that if the
pimple had developed into a pustular lesion, then it would have been appropriate to perform a swab
and further investigation. Associate Professor Andresen agreed that it would have been appropriate to
perform a swab if a pustular lesion had been present, although this was unclear given the lack of a
comprehensive description. Associate Professor Hudson also considered that given Mahmoud’s
presentation occurred in a correctional setting it would have been appropriate by 14 June 2016 to
consider the possibility of MRSA.

Both Associate Professor Hudson and Associate Professor Andresen agreed that Mahmoud's respiratory
rate was borderline elevated, that his vital signs would be difficult to interpret in someone who was
agitated, and that his heart rate (which was regarded as being below the upper limit of normal) did not
necessarily imply physiological arrangement (particularly in the case of a patient displaying agitation).
Having regard to these vital sign measurements both Associate Professor Hudson and Associate
Professor Andresen agreed that it would have been appropriate to have repeated the observations
following a period of rest.

Both Associate Professor Hudson and Associate Professor Andresen agreed that Mahmoud'’s vital signs
indicated that he was “between the flags” in the context of being asked to define whether a patient was
systemically well or unwell. Associate Professor Hudson indicated that a patient being “between the
flags” was one objective clinical marker but that it was also important to identify other clinical markers
such as a patient’s overall presentation and symptomatology. Associate Professor Andresen similarly
agreed that an “astute clinician” may have made something more of these other clinical markers,
notwithstanding that a patient might be “between the flags”.

More specifically, Associate Professor Hudson considered that a patient presenting with flu like
symptoms indicates that they are systemically unwell. Associate Professor Andresen explained that the
definition of a patient being systemically unwell was a subjective one. He said that it was important for
a clinician to examine how a patient appeared when sitting in front of them, and in this regard
described such an examination as almost a clinician’s “gut feeling”.
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Ultimately, Associate Professor Andresen deferred addressing whether he considered Mahmoud'’s
presentation on 14 June 2016 could be described as being systemically unwell as he had not personally
had the opportunity to examine him.

Both experts agreed that chest auscultation on 14 June 2016 was warranted, with Associate Professor
Andresen indicating that a “careful listen” could assist in determining whether or not a chest x-ray was
indicated. In evidence RN Steel said that she could not recall whether she used a stethoscope to
auscultate Mahmoud’s chest, even though it was her usual practice to do so when performing a full
assessment of a patient. EN Steel also acknowledged that no chest auscultation was documented even
though she “most likely” would have done so if this had occurred. In response to questions by counsel
for Justice Health, EN Steel indicated that it was her usual practice to record any significant findings in
the clinical progress notes, and that even if the chest auscultation was normal this would still be
documented.

Conclusions: On the basis of Mahmoud'’s vital signs there was no clinical evidence which indicated that
his management should have been escalated or that further investigative tests should have been
performed. Whilst the expert evidence established that Mahmoud’s respiratory rate was borderline
elevated, the evidence also established that Mahmoud’s vital sighs would have been difficult to
interpret due to his level of agitation.

Further, the expert evidence also established that a clinician’s assessment of the patient in front of
them was an important factor in considering the need for escalation and/or further investigation. In this
regard, it is difficult to be critical of the management provided by EN Steel in the absence of a clinical
finding which clearly demonstrated that escalation and/or further investigation on 14 June 2016 was
warranted.

In evidence Associate Professor Hudson expressed the view that a nursing assessment of the kind
performed by EN Steel on 14 June 2016 is protocol-driven, and that he would expect there to have been
a protocol in place to indicate that a fourth presentation by a patient “should ring alarm bells”.
However, Counsel for Justice Health correctly notes that there is no evidence of any procedure, policy,
or standard that would have supported Mahmoud’s referral to a medical practitioner based upon his
presentation on 14 June 2016. Having regard to these factors, it could not be said that the care
provided by EN Steel on 14 June 2016 was either inadequate or inappropriate.

Although EN Steel said that it was her usual practice to perform a chest auscultation as part of her
assessment of a patient, the absence of any documentation in this regard (which was also part of EN
Steel’s usual practice) indicates that it is most likely that a chest auscultation was not performed. Given
that the expert evidence established that this was warranted, it can be concluded that the absence of a
chest auscultation represented a gap in Mahmoud’s clinical care. However, it is not possible to reach
any conclusion about whether a chest auscultation might have altered the course of clinical treatment.

One final matter requires comment. As noted above both Associate Professor Andresen and Associate
Professor Hudson considered that repeat observations following a period of rest may have provided
greater clarity in relation to Mahmoud'’s vital signs, in particular his respiratory rate and heart rate. EN
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Steel said that she placed Mahmoud under observation in order to ensure that his condition was not
worsening and ensure that her treatment was sufficient. Although she could not recall how frequently
she checked up on Mahmoud, EN Steel said that he raised no new complaints and that she did not
observe any new symptoms.

However, there is no evidence that EN Steel repeated observations of Mahmoud’s vital signs after he
had been placed under observation. This represented a missed opportunity to obtain a greater degree
of clinical clarity. However it is again not possible to make any determination about whether repeat
observations might have revealed any findings of possible clinical significance, or whether such findings
indicate the need for escalation and/or further investigation.

The inquest received relatively little evidence regarding the nature and extent of any training provided
by Justice Health to clinical staff in relation to the detection, management and prevention of CA-MRSA.
However, the sudden and unexpected nature of Mahmoud’s death, and the rapid progression of his
disease, provides an opportunity to ensure that appropriate training programs are in place for Justice
Health clinicians who may be confronted with similar presentations in similar circumstances.

In this regard it has already been noted that there was some debate in the evidence of Associate
Professor Hudson and Associate Professor Andresen as to whether CA-MRSA is more prevalent in
correctional centres compared to other settings within the community. Associate Professor Andresen
expressed the view that the question is an open one and whilst there is biological plausibility and some
data from overseas correctional centres, it would be a mistake to extrapolate that data in the absence
of sufficient understanding of the differences between correctional centres in different jurisdictions.
However, notwithstanding, Associate Professor Andresen expressed the view that the risk of CA-MRSA
in Australia in correctional centres is likely to reflect underlying socio-economic factors (such as poverty,
ethnicity, household crowding) of inmate populations. Associate Professor Andresen considered that
whether these factors are compounded by a correctional setting is a matter for further research.

However, even Associate Professor Andresen acknowledged that given the presence of these factors in
study populations higher rates of MRSA are to be expected. Indeed, this is specifically recognised by the
NSW Health Factsheet, Staphylococcus aureus in the community — Information for clincians (the NSW
Health Factsheet). It relevantly provides that “crowding and frequent skin to skin contact can increase
the risk of infection so outbreaks tend to occur in schools, dormitories, military barracks, correctional
facilities, and childcare centres”. Having regard to these matters, the following recommendations are
desirable.

Recommendation 1: | recommend that Justice Health review its training programs and material for
clinical staff to ensure that adequate and appropriate measures are in place for the detection,
management, and prevention of community-acquired methicillin-resistant Staphylococcus aureus (CA-
MRSA), including by considering whether: (a) existing training programs and material recognise that CA-
MRSA is likely to be more prevalent in correctional centres than in other settings within the community;
and (b) the circumstances of Mahmoud Allam’s death (with appropriate anonymization, and conditional
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upon consent being provided by Mahmoud’s family and following appropriate consultation with them)
should be used as a case study as part of any training programs delivered to clinical staff.

Recommendation 2: | recommend that Justice Health give consideration to whether it is necessary or
desirable to develop a specific policy or guidelines concerning the prevention, detection and
management of community-acquired methicillin-resistant Staphylococcus aureus.

In relation to Recommendation 2 it was submitted on behalf of Justice Health that whilst Justice Health
is involved in the early identification and treatment of MRSA, the prevention of it is not within the
purview of Justice Health. This is because, it is submitted, prevention of MRSA is centred around issues
of personal hygiene, sanitation of clothing including of services, all of which are operational matters
controlled by a correctional centre’s operator. However, it is difficult to accept that a primary health
care provider has no part to play in relation to the prevention of disease which might affect those
persons who may ultimately be provided with care. Indeed, it is significant to note that RN Hayter
considered that (whilst having its own inherent challenges) education regarding personal hygiene is
provided to inmates on their admission to a correctional centre and throughout the course of their
period in custody.

In evidence Associate Professor Hudson considered that the collection of data and analysis in a
prospective and retrospective manner is indicated. Associate Professor Hudson agreed with this view,
and further emphasised that education could be embarked upon whilst the process of information
gathering is undertaken. Both experts agreed were supportive of appropriate training measures being
put in place and awareness being raised, even in the absence of local data being available. Therefore it
is desirable to make the following recommendation. In doing so, it is acknowledged that no evidence
has been received regarding the feasibility of, and the limitations associated with, conducting the type
of data collection and analysis contemplated.

Recommendation 3: | recommend that Justice Health give consideration to whether it is possible
(having regard to relevant limitations) to conduct or commission research by (a) analysing historical
patient data (already held by Justice Health); and (b) collecting future patient data (including
appropriate social, economic and demographic data), in order to assist in determining the prevalence of
community-acquired methicillin-resistant Staphylococcus aureus in correctional centres in New South
Wales.

15 June 2016

EN Steel said that when she first approached Mahmoud on 15 June 2016 she could see that his swelling
had “obviously changed” from the previous day. EN Steel described the swelling at the tip of his nose to
be more prominent, and said that she saw Mahmoud rubbing his face. EN Steel also observed redness
under Mahmoud’s eye, but said she was unsure whether this was due to infection or Mahmoud rubbing
his face.
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EN Steel said that she could not recall seeing a pustular lesion but would have made a note of it if she
had, and that at the time Mahmoud made no complaints of coughing, loss of consciousness, or
vomiting. EN Steel also said that she formed the view that Mahmoud needed to be seen by a doctor,
and told him that a GP would be available shortly and that he would have to be patient.

Dr Valabjee had not seen Mahmoud prior to 15 June 2016. Before his assessment he had been told by
nursing staff that Mahmoud had a localised face infection which required review by a medical
practitioner. Dr Valabjee said that it would have been his usual practice to review the clinical progress
notes for a patient prior to an assessment, but had no specific recollection of whether he did so in
Mahmoud’s case. Overall, Dr Valabjee’s assessment of Mahmoud took about 20 minutes (from 9:05am
to 9:25am). At its conclusion, Dr Valabjee documented that Mahmoud was systemically well. In
evidence, Dr Valabjee said that he would not have written this lightly.

Dr Valabjee also indicated that the documentation of Mahmoud being systemically well was a
summation, and that he would have asked Mahmoud a number of questions such as whether he had
been experiencing any breathing issues, nausea, headache, or bowel and bladder symptoms. Dr
Valabjee said he did not have a specific recollection of asking Mahmoud these questions but said that
he was “reasonably confident” that he had asked them as they are the type of questions that he had
religiously asked 99 percent of patients whilst previously working in a rural health care setting.

Dr Valabjee agreed that it was important to determine whether Mahmoud was systemically well or not,
because a different course of treatment would be called for if he was not systemically well. As at June
2016 Justice Health did not have any policy which specifically addressed CA-MRSA or skin and soft
tissue infections in custodial populations. Instead, Justice Health adopted the Therapeutic Guidelines:
Antibiotic (the Antibiotic Guidelines) published periodically by the Therapeutic Guidelines Limited.

The Antibiotic Guidelines relevantly provide that: oral antibiotic therapy “is adequate for cellulitis and
erysipelas not associated with systemic features of infection”; initial intravenous therapy is usually
required when two or more systemic features of infection are present, such as raised temperature,
increased heart rate or respiratory rate, and increased white cell count; antibiotic choice for cellulitis
and erysipelas without systemic features is dependent on whether the infection is likely to be caused by
Streptococcus pyogenes or Staphylococcus aureus (including CA-MRSA); for patients with cellulitis and
erysipelas without systemic features, and where Staphylococcus aureus is suspected based on clinical
presentation, flucloxacillin (orally, six hourly for five days) is to be used; and for patients with cellulitis
or erysipelas associated with two or more systemic symptoms (but not associated with hypotension,
septic shock or rapid progression of systemic features), and where Staphylococcus aureus is suspected
based on clinical presentation, who are at increased risk of CA-MRSA, vancomycin intravenously is to be
used.

Dr Valabjee was asked whether the clinical progress notes regarding Mahmoud’s presentations on 11,
12, and 13 June 2016 would have been relevant to his determination of whether Mahmoud was
systemically well.
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Dr Valabjee explained that he would have had an independent discussion with Mahmoud and taken a
history from him. Dr Valabjee said that if Mahmoud did not disclose anything specific in the course of
this historical review then he could only base his assessment on his discussion with Mahmoud. Overall,
Dr Valabjee said in evidence that he stood by his assessment.

Dr Valabjee said that the area of redness that he observed was confined to the nasal cleft area and did
not extend to Mahmoud’s eye, otherwise he would have drawn it in the diagram that he made in the
clinical progress notes. Dr Valabjee also said that at the time of his examination the cellulitis did not
appear pustular in nature, and was simply red and localised.

Dr Valabjee said that he prescribed penicillin to treat streptococcus, and that he prescribed flucloxacillin
to treat a suspected staphylococcus infection. He agreed that he ordered a swab of the nose to be
taken to be sure that appropriate antibiotic cover was being directed to the organisms on Mahmoud's
face, and to check the sensitivity of the medication in dealing with the pathogen.

Dr Valabjee said that he did not appreciate any significant medical limping when CCTV footage was
played to him. He also said that he did not observe any puffiness to Mahmoud’s face or any neck
stiffness as he turned his head. Dr Valabjee was asked why blood tests were not ordered. He explained
that the infection was localised to Mahmoud’s face, and that a blood test may or may not have added
much in terms of Mahmoud’s immediate management. Therefore, Dr Valabjee considered that
treatment for the infection and a swab was the first line of management. As Mahmoud did not have a
temperature, his observations were within limits, and he was systemically well, Dr Valabjee did not
consider that opting for pathology was appropriate as a first line of management.

Dr Valabjee was asked whether he considered the possibility of MRSA at the time that he assessed
Mahmoud. Dr Valabjee said that the reason he ordered the swab was to determine what organism he
was dealing with. He said that he was weighing up differential diagnoses in his mind at the time and
that he tried to remain open as to what investigation to conduct. Dr Valabjee was also asked whether
he considered that MRSA might be more prevalent in a correctional setting. He said that literature from
the United States had demonstrated that it might be more prevalent, but that he had not seen or had
any experience of this being replicated in Australia.

He said that based on his previous experience with Justice Health and as a locum medical officer, MRSA
did not appear to be a rampant problem in settings where he had worked. However, Dr Valabjee
sought to emphasise that this did not mean that he did not try to ensure that it was not present in his
examination of Mahmoud. Dr Valabjee said that he had no specific recollection of reading a NSW Health
Fact Sheet dated 30 June 2012 which stated that crowding can increase the risk of an outbreak
occurring in a correctional facility, but said that he would have attempted to keep up-to-date with all
relevant information. Dr Valabjee was also asked if he considered whether Mahmoud should have been
transferred to hospital.

Dr Valabjee said that based on his review he considered that Mahmoud was stable enough to be
managed in a medical observation cell with a planned review the following morning.

Report by the NSW State Coroner into deaths in custody / police operations 2020 172



Dr Valabjee said that he did not see Mahmoud again following his review, and did not check on his
condition before he left the clinic at 4:00pm later that day. Dr Valabjee also said that he did not ask
nursing staff for an update on Mahmoud’s condition, but explained that the nursing staff would have
flagged any concern with him. Dr Valabjee said that he had an expectation that observations could be
performed four times per day or once per shift, whatever was convenient for nursing staff. He agreed
that his expectation regarding the level and frequency of observations was not documented. He further
agreed that it would have been better, with the benefit of hindsight, for him to have documented his
expectations regarding observations to be performed for Mahmoud overnight. Associate Professor
Hudson considered that Mahmoud’s presentation on 15 June 2016 warranted consideration of MRSA.

Associate Professor Hudson noted that Mahmoud had a skin infection, was in a correctional facility, had
passed through another correctional facility prior to arriving at Parklea, and that Mahmoud’s facial
cellulitis was in what he described as being in a “danger area” or the “danger zone”, involving the nose
and upper lip. On this basis, Associate Professor Hudson considered that Mahmoud should have been
referred for intravenous therapy, and that an intramuscular injection of penicillin together with an oral
dose of flucloxacillin was inadequate. Associate Professor Andresen considered that it may have been
reasonable for Mahmoud to have been sent for intravenous therapy at this point in the clinical course.
However he did not think that it was reasonable to be critical of the decision to treat Mahmoud with
oral therapy and close observations. Associate Professor Andresen considered that this was one of
several reasonable courses of action available, and ultimately thought it was a matter for clinical
judgement to be made at the bedside.

Associate Professor Andresen agreed that whilst Mahmoud had a bacterial infection, he looked
systemically well. Associate Professor Hudson considered that it would be difficult to conclude that
Mahmoud was not systemically well given that Dr Valabjee had made the assessment at the time with
the patient in front of him. On this basis, Associate Professor Hudson indicated that Dr Valabjee’s
assessment would have to be accepted. Notwithstanding, Associate Professor Hudson considered that
the mere fact of Mahmoud presenting with facial cellulitis in the “danger zone” warranted referral of
itself, irrespective of whether he was systemically well or unwell. However, Associate Professor
Andresen sought to emphasise that the issue was not so clear-cut, and that in certain cases of facial
cellulitis oral therapy and close observations would be appropriate treatment. In such instances,
Associate Professor Andresen considered that referral would be appropriate if the condition was
progressing rapidly, in circumstances where daily assessment was required.

Conclusions: In evidence Associate Professor Hudson sought to emphasise the differences between flu
and flu-like symptoms, with the latter implying aches and pains, temperature and general unwellness.
On this basis he opined that a patient presenting with such symptoms would be regarded as being
systemically unwell. Therefore, having regard to the overall context of Mahmoud’s presentation,
Associate Professor Hudson considered it to be obvious that Mahmoud was systemically unwell.

However, such an assessment should not detract from the fact that both Associate Professor Andresen
and Associate Professor Hudson acknowledged that a conclusion as to whether or not a patient is
systemically unwell is “impressionistic”. That is, it would be difficult to second-guess, with the benefit of
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hindsight, an assessment made by a clinician at the time with a patient in front of them. This is
particularly so in circumstances where the evidence demonstrates that Dr Valabjee’s assessment of
Mahmoud on 15 June 2016 took about 20 minutes. Further, there is no basis upon which to conclude
that Dr Valabjee did not appropriately illicit information from Mahmoud in order to properly reach a
conclusion that he was systemically well. Therefore, the clinical conclusion reached by Dr Valabjee was
one that was open to him. Similarly, Dr Valabjee’s treatment plan of oral flucloxacillin therapy was also
open to him, and consistent with the recommended choice of antibiotic therapy pursuant to the
Antibiotic Guidelines. This is despite the fact that Mahmoud'’s facial cellulitis was located in the “danger
zone”. The Antibiotic Guidelines do not provide for intravenous antibiotic therapy in such instances (as
opposed to oral antibiotic therapy).

In evidence, Associate Professor Hudson noted that the Antibiotic Guidelines (most recently published
in 2019 do not refer to the “danger zone” or whether residence in a correctional centre is a risk factor
for CA-MRSA. Both Associate Professor Hudson and Associate Professor Andresen considered that a
national guideline would be highly desirable, whilst acknowledging a difficulty with the question of
timeliness because the relevant expert group that contributes to the Antibiotic Guidelines only meets
quadrennially. It is therefore desirable to make the following recommendations.

Recommendation 4: | recommend to the Chief Executive Officer, Therapeutic Guidelines Limited that
consideration be given to referring the following issues to the antibiotic expert group that prepares the
next edition of the Therapeutic Guidelines: Antibiotic: (a) whether there is a proper epidemiological
basis for developing a particular treatment guideline or recommendation for choice of antibiotic
therapy in relation to cellulitis in the so-called “danger area” or “danger zone” of the face (the area
from the corners of the mouth to the bridge of the nose, including the nose and maxilla); and (b)
whether there is a proper epidemiological basis for identifying residence in a correctional centre as a
risk factor for patients with purulent cellulitis or in whom Staphylococcus aureus is suspected based on
clinical presentation (with reference to Box 2.3.1 of the Therapeutic Guidelines: Antibiotic (2019)).

Recommendation 5: | recommend to the Chief Executive Officer, Therapeutic Guidelines Limited that
consideration be given to whether there is an appropriate way to address the issues referred to in
Recommendation 4 prior to the publication of the next edition of the Therapeutic Guidelines: Antibiotic,
such as by the establishment of a special or ad hoc working group, or otherwise.

One further aspect of Dr Valabjee’s management of Mahmoud requires consideration. The solicitor for
Mahmoud’s family submitted that by 15 June 2016 Mahmoud’s right eye was inflamed, consistent with
EN Steel’s observations during the morning of that day that Mahmoud’s appearance had obviously
changed from the previous day. It is submitted that this was indicative of a more widespread cellulitis
than was appreciated by Dr Valabjee which in turn warranted referral to a hospital. In support of this
submission, attention is directed to CCTV footage (and in particular, still images) of Mahmoud on the
morning of 15 June 2016.
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The evidence of EN Steel and Dr Valabjee is directly in conflict on this issue. On the one hand Dr
Valabjee maintained that Mahmoud'’s facial cellulitis did not extend to his eye area, whilst on the other
hand EN Steel said that it did. Both versions are supported by contemporaneous notes made by both EN
Steel and Dr Valabjee.

Conclusions: Due to the limited quality of the CCTV footage it is difficult to embark upon an
examination of the kind which the solicitor for Mahmoud’s family invites. Indeed, it is not possible to
reach a positive conclusion about the extent of Mahmoud’s facial cellulitis as depicted in the footage,
given the quality of the footage (with blurriness and shadow present). Therefore, reliance must be
placed on the evidence given by both Dr Valabjee and EN Steel, and their documented accounts, given
that they both had an opportunity to observe Mahmoud directly. Whilst there is no basis to consider
either account unreliable, it is most likely that Dr Valabjee’s observation is correct given EN Steel’s
acknowledgement that the redness which she reported observing might have been due to Mahmoud
rubbing his eye, rather than being representative of an extension of his facial cellulitis.

Following his assessment Dr Valabjee requested that Mahmoud be placed in a medical observation cell,
for review the following day in the clinic. According to the Justice Health Observation Bed Policy Dr
Valabjee was required to advise nursing staff of “the required level observation” and the “regularity of
clinical measurements”. Furthermore, in accordance with the Justice Health Clinical Handover Policy Dr
Valabjee was also required to ensure that “any information handed over [was] documented in the
patient’s health record”.

In evidence Dr Valabjee acknowledged that he did not document his expectation to nursing staff
regarding the level and frequency of observations that were to be made of Mahmoud. Dr Valabjee
explained that in his mind a patient being placed in a medical observation cell “encapsulated”
observation of that patient’s vital signs. Dr Valabjee also said that as a general “rule of thumb”
observations of a patient were generally performed four times per day or once per nursing shift. In this
regard, Dr Valabjee seemed to deflect some responsibility in communicating his expectations of nursing
staff regarding observations by seeking to explain that if a nursing staff member had been present
during his consultation they would be aware of his expectation, and that if a nursing staff member was
not so aware that they would seek clarification from him. In evidence Dr Valabjee acknowledged that,
with the benefit of hindsight, it would have been better practice to have documented his expectations
regarding observations to be taken of Mahmoud overnight.

Conclusions: Counsel for Justice Health submitted that there was no reason for Dr Valabjee to doubt
that observations of Mahmoud (that is, once per shift) would not have been performed in accordance
with relevant Justice Health policy. However, the issue is not one with respect to whether Dr Valabjee
had any reason to doubt such practice, but whether he appropriately communicated his treatment plan
to nursing staff. On this basis, given the concession made in evidence by Dr Valabjee himself, it would
have been better practice for such expectations regarding observations to have been documented in
the clinical progress notes.
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During the course of the inquest Justice Health put into issue an aspect of Mahmoud’s care whilst at
Blacktown Hospital, namely when his antibiotic therapy was changed from flucloxacillin to vancomycin.
From the documentary evidence there is no dispute that Mahmoud was first administered vancomycin
at around 5:00pm on 16 June 2016. Certainly, an addendum to Mahmoud’s Patient Health Record notes
that by 5:08pm vancomycin was being administered intravenously “ATOR” (at time of report).

Counsel for Justice Health submitted that instructions for this change in therapy did not occur until
around 4:12pm when Mahmoud was reviewed by clinicians form the infectious diseases team (Dr Dotel,
Dr Harmer and Dr Sawaged, along with two medical students) at Blacktown Hospital. However, it is
submitted that preceding this review, Mahmoud had actually been reviewed by an infectious diseases
registrar (Dr Jason Harmer) at 1:13pm. At that time, flucloxacillin remained as the antibiotic therapy.
Therefore, it is submitted that the reasonableness of Dr Valabjee’s assessment of Mahmoud on 15 June
2016 is affirmed by the management that Mahmoud subsequently received at Blacktown Hospital. In
other words, when Mahmoud was initially reviewed by a clinician from the infectious diseases team, it
was considered that flucloxacillin remained the appropriate antibiotic therapy, and that recognition of
the need to change this therapy did not occur until some three hours later.

As has already been noted above, it is accepted that the antibiotic component of Dr Valabjee’s
management of Mahmoud was in conformity with the Antibiotic Guidelines and therefore reasonable.
Therefore, it would appear to be unnecessary to identify precisely when Mahmoud’s antibiotic therapy
was changed at Blacktown Hospital. Part of the difficulty involved with undertaking such a task is that
Mahmoud'’s Patient Health Record from Blacktown Hospital when provided in response to the coronial
investigation was not assembled in chronological order, and does not contain timestamps in relation to
progress note entries indicating when consultations occurred. As a result, as Associate Professor
Andresen acknowledged in evidence, interpretation of the relevant records in effect now amounts to
“guesswork”. That said, given the (perhaps undue) attention that this issue received during the course
of the inquest, consideration has been given to establishing when instructions were given for
Mahmoud’s antibiotic therapy to be changed.

According to Consultation and Case Conference Documents from Mahmoud’s Patient Health Record
from Blacktown Hospital, a “Progress Note — Medical” was made at 1:13pm and again at 4:12pm.
Located within the same Patient Health Record are two “Progress Note — Medical” entries, one
authored by Dr Sawaged (Dr Sawaqed’s progress note) with the other authored by Dr Harmer (Dr
Harmer’s progress note), neither of which bears a timestamp. Dr Harmer’s progress note indicates that
Mahmoud was “awaiting CT orbits, which is scheduled for 4pm”. The progress note goes on to record, “/
have handed over to the ED MO assigned to this case..who will chase the report if in the ED, or
handover to the ward JMO to chase if moved towards...If the R orbit is involved, we’ll need to discuss
with max fax at WMH, and change antibiotics”.

Justice Health submitted that Dr Harmer’s progress note relates to the consultation as 1:13pm, and
therefore indicates that Mahmoud’s antibiotic therapy remained unchanged at this time.
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It is acknowledged that Dr Harmer’s progress note appears to be consistent with an initial consult being
performed by a registrar from the infectious diseases team at 1:13pm ahead of a further consultation
involving other, and more senior, clinicians from infectious diseases team at 4:12pm.

Dr Sawaged’s progress note indicates that a CT head with contrast was ordered in order to rule out
orbital cellulitis and intracranial extension. This suggests that the scheduled “CT orbits” referred to in Dr
Harmer’s progress note had not taken place by 4:12pm, the time of the second consult. However, there
is other evidence which suggests that Dr Sawaqed’s progress note relates to the 1:13pm consult:

As at June 2016 Dr Nigel Wolfe was a staff specialist neurologist and head of the Department of
Neurology at Blacktown Hospital. As the on-call neurologist for 16 June 2016 Dr Wolfe was contacted at
around 9:30pm and asked to accept shared care (with the infectious diseases team) of Mahmoud. In his
statement dated 11 December 2016, Dr Wolfe noted that on his review of the available medical
records, Mahmoud was seen by infectious diseases team at 1:13pm. Although it is acknowledged that
Dr Wolfe did not become involved in Mahmoud’s management until after the two infectious diseases
consults, and that his statement as to the timing of the consults represents an interpretation of the
Patient Health Record, he had the advantage of providing contemporaneous care to Mahmoud and
making his statement with reasonable contemporaneity to June 2016.

Dr Sawaged’s progress note indicates that the plan formulated for Mahmoud was for vancomycin to be
administered intravenously, together with blood cultures to be taken and a wound swab to be
performed. Pathology records indicate that the wound swab was performed and blood cultures taken
at 2:05pm and 2:08pm respectively on 16 June 2016.

The Hospital Escort Journal completed by correctional officers who escorted Mahmoud to Blacktown
Hospital records that at 1:20pm “Doctors [sic] team visited [Mahmoud]”.

Finally, in evidence Associate Professor Andresen acknowledged that “there are delays” within hospital
environments and therefore it was quite possible for some time to pass between when the order was
given for Mahmoud’s antibiotic therapy to be changed, and for it to be eventually charted. When asked
whether he had an expectation that a change in antibiotic therapy would be performed quickly,
associate Professor Andresen indicated that his expectation was that this would occur “within a couple
of hours”.

Conclusions: Accepting the limitations described above in relation to interpretation of Mahmoud’s
Patient Health Record, it is most likely that the order for Mahmoud’s antibiotic therapy to be changed
occurred during an infectious diseases team consult at Blacktown Hospital at 1:13pm. Whilst the issue is
not without doubt, the contemporaneous records identified above support this conclusion.
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Observations and medication administration on 15 and 16 June 2016

An issue also arises in relation to whether Justice Health nursing staff took vital sign observations of
Mahmoud between the conclusion of Dr Valabjee’s examination at around 9:25am on 15 June 2016 and
when Mahmoud was assessed by RN Hayter at around 4:00am on 16 June 2016. This period of time
covers three nursing shifts: the balance of the morning shift from about, relevantly, 9:25am to 3:00pm;
the afternoon shift from about 1:00pm to 9:30pm; and the night shift from about 9:30pm to 7:30am
the following day.

CCTV footage from each of these periods does not show any vital sign observations of Mahmoud being
performed by any Justice Health staff member. However, it should be emphasised that there is no CCTV
footage for much of the afternoon and night shift, between 4:20pm on 15 June 2016 and 5:00am the
following day. That said, there are also no documented vital signs observations for any of the three
shifts. Mahmoud’s Standard Adult General Observation (SAGO) chart was unable to be located by
Justice Health, in circumstances where it would ordinarily be expected to form part of his clinical
records.

Although the inquest did not receive evidence from nursing staff rostered during the afternoon shift,
evidence was given by RN Hayter who was the only staff member rostered on during the night shift. RN
Hayter said that she had no personal interaction with Mahmoud between 9:30pm on 15 June 2016 and
4:00am the following day. RN Hayter said that she had no recollection of looking through the window to
Mahmoud’s cell in order to perform any type of observations. RN Hayter explained that the only
observations that she made of Mahmoud were visual observations, namely periodically watching him
on CCTV footage whilst she performed other duties.

When these visual observations were made, RN Hayter said that she noticed nothing alarming that
would have caused her to request correctional officers to open Mahmoud’s cell (so that further
assessment could be conducted). RN Hayter said that it appeared to her that Mahmoud was walking
and talking normally, did not appear to have any difficulty breathing, and was not showing any clinical
signs indicative of an imminent medical emergency. When it was suggested that such observations
would have been difficult to make from merely watching CCTV footage, RN Hayter sought to explain
that if Mahmoud had been experiencing difficulty breathing he would have been sitting down and not
walking normally, and he would not have been talking normally by virtue of needing to use auxiliary
muscles “to get air in”.

According to Mahmoud’s medication chart he was scheduled to be administered flucloxacillin at
12:00am on 15 June 2016. According to the same chart, Mahmoud had earlier been administered
flucloxacillin at 8:00am, 12:00pm and 6:00pm. Each of these notations was signed by the nurse
administering medication. However, the 12:00am entry for flucloxacillin on Mahmoud’s medication
chart bears no such signature. In evidence RN Hayter said that she had no recollection of whether she
administered flucloxacillin to Mahmoud at 12:00am or not. However she indicated that it would have
been her general practice to sign a patient’s medication chart when medication is administered.
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That being so, RN Hayter frankly conceded that the absence of her signature probably indicated that
flucloxacillin was not given to Mahmoud, explaining this omission to be a matter of “human error”.

In her evidence RN Hayter said that she recalled Mahmoud to be banging on the door of his cell and
calling out at intervals over a long period. RN Hayter had no specific recollection of what Mahmoud was
calling out but said in evidence that she knew that Mahmoud wanted to leave the clinic and return to
his cell. Further, RN Hayter said that Mahmoud made no request to be seen by a doctor. RN Hayter’s
recollection of Mahmoud’s behaviour during the evening shift is consistent with the available CCTV
footage. This footage depicts many occasions in which Mahmoud attempted to attract the attention of
clinic staff, attempts which were apparently not responded to. Mahmoud’s motivation in attempting to
attract the attention of clinic staff members and engage with them is not known.

In evidence RN Hayter said that she spent about 30 minutes with Mahmoud on the morning of 16 June
2016. On behalf of Mahmoud’s family it is submitted that this should not be accepted given that will it
was a particularly busy morning, and RN Hayter’s assessment was attended by three correctional
officers in the cell because Mahmoud was being verbally abusive. Against this, it is submitted that RN
Hayter explained in evidence that she had had a “myriad of discussions” with Mahmoud and that she
had completed a detailed progress note. Further it is submitted that the presence of three correctional
officers meant that RN Hayter’s assessment was not quick or rushed, despite her acknowledgement
later in evidence that Mahmoud’s demeanour made it more difficult to provide a level of care to
Mahmoud which was required.

Conclusions: Counsel for Justice Health acknowledges that RN Hayter should have, at the very least,
taken vital sign observations and administered flucloxacillin as directed by Dr Valabjee. On behalf of RN
Hayter it is submitted that although not perfect, the care provided by RN Hayter was appropriate given
the clinical picture and her level of knowledge at the time. This submission is difficult to reconcile
against RN Hayter’s own acknowledgement that she had no personal interaction with Mahmoud, and
her concession that it was likely she did not administer flucloxacillin to Mahmoud at 12:00am. It should
also be noted that RN Hayter’s understanding of Mahmoud’s clinical picture cannot and should not
detract from the requirements of Justice Health policy to perform vital sign observations during each
nursing shift

Ultimately it is not possible nor, more importantly, necessary to reach any conclusion about the length
of time that RN Hayter spent with Mahmoud on the morning of 16 June 2016. This is because in
evidence RN Hayter acknowledged that she did not take Mahmoud’s vital signs and that, in hindsight,
she “probably should have” and that doing so may have made a difference to her assessment (even
though she explained that Mahmoud’s presentation was not in any way indicative of respiratory
distress). However, it should be noted that in evidence RN Hayter also explained that she could not
recall whether she had seen Mahmoud the previous day (15 June 2016, because he had a blanket over
his face and so she may not have seen his face adequately) and therefore did not have a baseline from
which to make an assessment of any worsening of Mahmoud’s facial cellulitis.
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Overall, the nature of observations performed of Mahmoud between 15 and 16 June 2016 was not
adequate or appropriate in the circumstances. Even in the absence of portions of CCTV footage and
documentary records such as a SAGO chart, it is most likely that vital sign observations were not
performed and that flucloxacillin was not administered at 12:00am. Further, it appears to be at least
somewhat surprising that Mahmoud’s repeated attempts to attract the attention of persons within the
clinic were not responded to. However, in this regard it is acknowledged that it is not possible to
identify Mahmoud’s motivation in doing so, and whether these attempts necessitated a response of
some kind, especially a clinical one (as opposed to an administrative one which was within the
responsibility of correctional officers). Finally, it should also be acknowledged that there is no evidence
to suggest that even if Mahmoud had been administered flucloxacillin at 12:00am that this would have
altered his clinical course, given that it is not an MRSA-active antibiotic. Having regard to the
demonstrated departure from established Justice Health policies by Dr Valabjee, RN Hayter and EN
Steel it is necessary to make the following recommendation.

Recommendation 6: | recommend that Justice Health review its training programs for clinical staff to
ensure that they appropriately emphasise the importance of: (a) properly documenting all aspects of a
patient’s treatment plan in the patient’s health record; (b) properly documenting the level/type and
frequency of observation in the patient’s health record in relation to patients who are to be placed in a
clinical observation bed (or otherwise observed for a period in the clinic); and (c) giving timely and
appropriate consideration to whether the medical care and treatment required by a patient can be
practically and realistically delivered in a correctional centre setting, bearing in mind considerations
such as staffing levels, security protocols and other similar matters.

Mahmoud’s transfer to hospital and notification provided to his family

Section 7.3.7.3 of the CSNSW Operations Procedures Manual (OPM) deals with notifying the emergency
contact person for an inmate in circumstances where an inmate is hospitalised. It provides: “if an
inmate is admitted to hospital as an inpatient (i.e. they will be remaining overnight in the hospital) with
little or no warning, then the GM (or the GM’s authorised officer) must ensure the inmates emergency
contact person is notified”.

It goes on to provide: “when an inmate is admitted as an inpatient with no advance warning...the GM
(or authorised officer) is to ensure that the inmates emergency contact person is notified of the
situation, as soon as possible and on the same day it is confirmed that the inmate will be admitted as an
inpatient”. With this background in mind, the evidence established that Mahmoud’s family were not
notified of his transfer to hospital until the evening of 17 June 2016, by which time Mahmoud had
already been transferred from Blacktown Hospital to Westmead Hospital.

Section 6.4.3.7 of the OPM provides for the use of telephones by inmates during hospital escort. It
provides that “inmates will be allowed one telephone call on admission to hospital. An escorting officer
will make the call for the inmate...Thereafter, a bedside phone will be installed for the inmate to receive
incoming calls. An escorting officer will answer all calls...” .
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As the operator of Parklea Correctional Centre, GEO Group (GEO) was required to have relevant policies
in place that were not inconsistent with the OPM. Section 5.22 of the GEO Group Parklea Correctional
Centre Operating Manual — Escorts (Policy No. PCC/OP019) (the GEO Escorts Policy) deals with the use
of telephones by inmates during hospital escort. Specifically section 5.22.1 provides that “inmates will
be allowed one telephone call on admission (inmates have been allocated a bed in a ward and not
waiting in emergency) to hospital”. Further section 5.22.2 provides: “thereafter, a bedside phone will be
installed for the inmate to receive incoming calls”. The evidence established that GEO did not facilitate
Mahmoud making a call to his family until the evening of 17 June 2016.

The detrimental effect of Mahmoud’s family not being notified of his transfer to hospital until 17 June
2016, and Mahmoud not being able to make a phone call to them until the same day, should not be
understated. Mahmoud’s youngest sister, Rayan, explained that when Mahmoud was eventually able to
make a call and spoke to his mother he enquired why his family had not visited him. Further, Rayan
explained, “Not only was Mahmoud suffering, he was suffering alone. We should have been given the
respect to be by his side”.

The following is evident from the above policy documents:

Pursuant to Section 7 of the OPM, Mahmoud’s family were to be notified once he was admitted to
hospital, with admission being defined as remaining overnight at hospital; Pursuant to both Section 6 of
the OPM and GEO Escorts Policy, Mahmoud was allowed one telephone call on admission, with
admission not defined within Section 6 of the OPM.

On behalf of GEO it is submitted that regard must be had to the fundamental purpose underlying the
relevant policies. That is, section 5.18 of the GEO Escorts Policy deals with security and general conduct
on medical escorts. Specifically 5.18.1 provides that “the primary responsibility of the escorting officers
is to provide adequate security and supervision at a level appropriate to the circumstances pertaining to
the patient”. Therefore, it is submitted, the primary reason that an inmate’s family are not immediately
notified when that inmate is transferred from a correctional centre to a hospital is for security reasons.
There are, in essence, two considerations relevant to these issues of security: the need to mitigate the
possibility of any security risk associated with an inmate’s transfer (when an inmate is beyond the
confines of a correctional centre), and the need to mitigate the possibility of any security risk if an
inmate is only temporarily absent from a correctional centre (such as attending an emergency
department and then being returned to a correctional centre without being omitted).

In Mahmoud’s case it is submitted that having regard to an investigation report completed by the
Corrective Services New South Wales (CSNSW) investigator (which did not identify any breaches of
CSNSW policies by GEO Group staff). It was decided that 12:30pm on 16 June 2016 that Mahmoud was
to be transferred from Blacktown Hospital to the intensive care unit at Westmead Hospital. It is further
submitted that this was followed by a period of uncertainty, due in large part to bed availability,
resulting in Mahmoud'’s transfer being delayed and him not being admitted to Westmead Hospital until
2:30pm on 17 June 2016.
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Although not explicitly stated, the submissions made on behalf of GEO Group have been understood to
be that non-compliance with the relevant policies relating to notifying Mahmoud’s family of his transfer
to hospital and allowing Mahmoud to call his family were due to the uncertainty associated with his
transfer to Westmead Hospital and not being admitted there until 2:30pm on 17 June 2016.

In this context the following should be noted: The Blacktown Hospital records, together with the
statement of Dr Wolfe, explicitly established that Mahmoud was admitted at Blacktown Hospital under
the care of the infectious diseases team. The GEO Hospital Escort Journal records that Mahmoud was
advised by doctors at 1:30pm on 16 June 2016 that he “will stay over the weekend in [Blacktown
Hospital]”. This reference to an overnight stay would appear to meet the definition of “admission” set
out in Section 7.3.7.3 of the CSNSW Operations Procedures Manual. Although there appears to have
been some initial uncertainty regarding bed availability, Mahmoud was allocated a ward bed by no later
than 8:30am on 17 June 2016. Although Section 5.22 of the GEO Escorts Policy stipulates that
admission is taken to mean when an inmate is allocated a ward bed and not waiting in an emergency
department, Section 6.4.3.7 of the OPM contains no such stipulation. As GEO was required to have
policies in place that were not inconsistent with respective CSNSW policies, Section 6.4.3.7 should be
regarded as the prevailing policy.

Conclusions: Having regard to each of the above matters it is evident that Mahmoud had been
admitted to Blacktown Hospital by at least 1:30pm on 16 June 2016. This in turn means that the
relevant provisions of the OPM and GEO Escorts Policy were not complied with. For avoidance of doubt,
it should be noted that Section 7.3.7.3 of the CSNSW Operations Procedures Manual requires
notification as soon as possible and on the same day as admission. Even taking into account the matters
submitted on behalf of GEO and the need to fulfil security requirements, it could not be said that the
notification to Mahmoud’s family was given as soon as possible.

One final matter should be noted. It was submitted on behalf of GEO Group that even if notification had
been given to Mahmoud’s family it is not known whether permission to visit him would have been
allowed. Although there is no direct evidence as to this issue, it can be inferred that certain
considerations will ordinarily apply in relation to the issue of whether an inmate is able to receive a visit
from family members. That said, the issue here is one of notification rather than visitation. Again in the
absence of direct evidence, it may be inferred that the purpose of providing such notification as soon as
possible is so that an inmate’s family members can be informed in a timely manner of an acute medical
event which requires an inmate’s hospitalisation and, in turn, take necessary steps to respond to such
an event.
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Formal Finding:

Identity
The person who died was Mahmoud Allam.

Date of death
Mahmoud died on 19 June 2016.

Place of death
Mahmoud died at Westmead Hospital, Westmead NSW 2146.

Cause of death

The cause of Mahmoud’s death was MRSA sepsis.

Manner of death

Mahmoud died as a result of natural disease process, whilst in lawful custody. This natural disease

process most likely involved development of facial skin infection in an inmate patient with community-

acquired methicillin-resistant Staphylococcus aureus colonisation (CA-MRSA), followed by spread of the

skin infection, concurrent with spread of CA-MRSA from the facial skin to the right cavernous sinus, and

bloodstream invasion by CA-MRSA. Metastatic sites of infection included the lungs and epidural and

prevertebral spaces, leading to a number of manifestations, including cavernous sinus thrombosis,

encephalitis, epidural abscess, overwhelming sepsis and multi-organ failure.

Recommendations made pursuant to section 82 Coroners Act 2009

To the Chief Executive, Justice Heath & Forensic Mental Health Network:

1.

| recommend that Justice Health & Forensic Mental Health Network (Justice Health) review its
training programs and material for clinical staff to ensure that adequate and appropriate measures
are in place for the detection, management, and prevention of community-acquired methicillin-
resistant Staphylococcus aureus (CA-MRSA), including by considering whether:

(a) existing training programs and material recognise that CA-MRSA is likely to be more
prevalent in correctional centres than in other settings within the community; and

(b) the circumstances of Mahmoud Allam’s death (with appropriate anonymization, and
conditional upon consent being provided by Mahmoud’s family and following appropriate
consultation with them) should be used as a case study as part of any training programs
delivered to clinical staff.

| recommend that Justice Health give consideration to whether it is necessary or desirable to
develop a specific policy or guidelines concerning the prevention, detection and management of
community-acquired methicillin-resistant Staphylococcus aureus.

| recommend that Justice Health give consideration to whether it is possible (having regard to
relevant limitations) to conduct or commission research by:
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(a)
(b)

analysing historical patient data (already held by Justice Health); and

collecting future patient data (including appropriate social, economic and demographic
data), in order to assist in determining the prevalence of community-acquired methicillin-
resistant Staphylococcus aureus in correctional centres in New South Wales.

| recommend that Justice Health review its training programs for clinical staff to ensure that they

appropriately emphasise the importance of:

(a)

(b)

(c)

properly documenting all aspects of a patient’s treatment plan in the patient’s health
record;

properly documenting the level/type and frequency of observation in the patient’s health
record in relation to patients who are to be placed in a clinical observation bed (or
otherwise observed for a period in the clinic); and

giving timely and appropriate consideration to whether the medical care and treatment
required by a patient can be practically and realistically delivered in a correctional centre
setting, bearing in mind considerations such as staffing levels, security protocols and other
similar matters.

To the Chief Executive Officer, Therapeutic Guidelines Limited:

1.

| recommend that consideration be given to referring the following issues to the antibiotic
expert group that prepares the next edition of the Therapeutic Guidelines: Antibiotic:

(a)

(b)

whether there is a proper epidemiological basis for developing a particular treatment
guideline or recommendation for choice of antibiotic therapy in relation to cellulitis in the
so-called “danger area” or “danger zone” of the face (the area from the corners of the
mouth to the bridge of the nose, including the nose and maxilla); and

whether there is a proper epidemiological basis for identifying residence in a correctional
centre as a risk factor for patients with purulent cellulitis or in whom Staphylococcus aureus
is suspected based on clinical presentation (with reference to Box 2.3.1 of the Therapeutic
Guidelines: Antibiotic (2019)).

| recommend that consideration be given to whether there is an appropriate way to address the
issues referred to in Recommendation 2 above, prior to the publication of the next edition of
the Therapeutic Guidelines: Antibiotic, such as by the establishment of a special or ad hoc
working group, or otherwise.
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12. 39421 of 2017

Inquest into the death of Ye Chiu. Finding delivered by DSC

Truscott at Lidcombe on the 23 October 2020.

This is an inquest into the death of Ye Chiu (a pseudonym) (“Mr Chiu”). This is a required inquest
pursuant to sections 23 and 27 of the Coroners Act 2009 (“the Act”) as Mr Chiu died whilst in lawful
custody. Mr Chiu was a prisoner on remand, pending arraignment. Mr Chiu died on 6 February 2017 at
Westmead Hospital, Westmead after sustaining fatal head injuries in a fall in the Goldsmith “G” Block at
the Metropolitan Remand and Reception Centre (“MRRC”), Silverwater.

On 9 February 2017, a limited post mortem examination was carried out by forensic pathologist, Dr
Rianie Janse Van Vuuren who prepared a post mortem report dated 19 October 2017 in which she
found that the cause of death was head injuries. Following Mr Chiu’s death, an investigation leading up
to the hearing of this inquest was facilitated by the officer in charge, Detective Sergeant Andrew
Tesoriero and Senior Investigation Officer Grant Simpson of the Corrective Services NSW (“CSNSW”)
Investigations Unit. The purpose of this inquest is to make and record findings as to the date and place
of Mr Chiu’s death, as well as the manner and cause of death, and to make any recommendations that
may be necessary or desirable.

Background

I now respectfully adopt the entirety of the background summary thoroughly and helpfully detailed by
Counsel Assisting in her opening address to the inquest. Mr Chiu was born in China and was 67 years
old when he died. Mr Chiu married in 1977 and he and his wife (“Mrs Chiu”) have two children, being a
daughter born in 1979 (“A”) and a son born in 1980 (“M”). Mr Chiu and his family migrated to Australia
in October 1985. Mr Chiu was a very hard working man who, following their migration to Australia first
worked as a kitchen hand, before progressing to be an apprentice chef and then a Chinese chef. Mr and
Mrs Chiu purchased their first property at Eastwood in 1989. They moved to Penshurst in 1992. In
2009, Mr Chiu started to suffer from repetitive strain injury (“RSI”) and developed arthritis in his right
hand. He continued to work until his condition worsened and ceased work in 2014 when he became
eligible for a Disability Pension.

Mental Health

In October 2015, Mr Chiu’s family report that he started displaying strange behaviour with difficulty
swallowing and restless nights. On 25 January 2016, Mr Chiu’s general practitioner (“Dr W”) diagnosed
him with depressive anxiety disorder and prescribed the anti-anxiety medication Aropax. On 9 February
2016, Dr W recorded that there had been a partial relief of apprehension. On 16 February 2016, Dr W
recorded
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“recent exacerbation [sic] of anxiety [sic] symptoms after [sic] visit to optometrist told cataract and
glaucoma worry withdrawal negative though for 24 hr not coping with the above new poor sleep
variosu [sic] somatic symptoms ... anxious [sic] an agitated [sic] no suicidal [sic] thought focus on various
health issue poor insight denies suicidal [sic] ideation”. Dr W made a referral for Mr Chiu to see a
psychiatrist (“Dr SKL”) and discussed a psychologist via a mental health plan. Dr W prescribed Ativan.
Mr Chiu’s son, M reported that after a few weeks Mr Chiu became very anxious and his behaviour
became very strange including being nonresponsive and displaying abnormal behaviours. This
behaviour increased when he was taking medication. Mr Chiu told his family he was anxious because
he was afraid of dying as his father had died at the age of 68. On 22 February 2016, Mr Chiu saw Dr SKL,
who reported that Mr Chiu stated he had felt worried and depressed in the past six weeks; he did not
sleep well, was socially withdrawn and he held no hope for the future. A mental examination revealed
Mr Chiu was somewhat nervous and dejected but not suicidal. Dr SKL diagnosed a depressive disorder
of recent onset and prescribed Aropax and Ativan.

On 18 March 2016, Mr Chiu saw Dr W and reported a relapse stating he felt his brain was not working,
he was insecure, shaking and had a sense of doom. Mr Chiu was to recommence taking Ativan at night.

First Admission to St George Hospital

On 28 March 2016, Mr Chiu and Mrs Chiu had finished dinner and Mr Chiu had taken his medication.
Mr Chiu’s stance became shaky and he saw things on an angle; he became confused as to whether he
had taken his medication. He was stiff, shaking and unresponsive. He was taken by ambulance to St
George Hospital. At the hospital, a nurse drew blood and Mr Chiu’s behaviour changed immediately.
He became very paranoid and thought Mrs Chiu and their son had brought him to hospital to kill him.
Over time Mr Chiu’s rants became more aggressive and louder. He had to be sedated. When being
restrained by nursing staff he screamed that they were trying to kill him. Mr Chiu was admitted
involuntary to the St George Hospital mental health unit. He was scheduled under the Mental Health
Act.

On 29 March 2016, Mr Chiu’s sodium level was recorded as 122 mmol/L. A normal sodium level is
considered to be in the range of 135 to 145. Mr Chiu was treated in intensive care for a few weeks. Mr
Chiu was then moved to the mental health wing and later to the Older Person’s Mental Health Unit.
During his stay, Mr Chiu was trialled on anti-psychotic medication but he had reactions to each. He was
prescribed Valium and sleeping pills and his mental state improved.

On 29 March 2016, Mr Chiu underwent a CT of the brain which found no acute intracranial abnormality.
On 4 April 2016, Mr Chiu underwent an MRI of the brain which found no intracranial pathology. On 30
May 2016, Mr Chiu was discharged from the St George Hospital mental health unit. Mr Chiu’s sodium
levels were monitored throughout his stay and he was treated for hyponatraemia. It was noted by the
treating team that his symptoms were consistent with a delirium related to hyponatraemia. Upon
discharge Mr Chiu’s levels were normal in the range of 137 to 140.
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June — August 2016

When released from St George Hospital, Mr Chiu commenced seeing a psychologist, Flora Truong, an
Older Persons Nurse and psychiatrist, Dr Carolyn Jones from St George Hospital (in addition to visits to
his general practitioner Dr W). Mr Chiu’s family reported his behaviour was up and down.

On 10 June 2016, Mr Chiu was reviewed by Dr Jones with a Cantonese interpreter and his daughter. Dr
Jones noted: “It is pleasing to report that Mr [Chiu] is managing well. He reports a normal appetite,
good sleep, and reasonable energy levels. He is more open expressing when he feels anxious to his
family, and this has been in situations of crowds. His diagnosis appears to be an anxiety disorder — with
features of agoraphobia and previously panic episodes. This was complicated by organic mania
(hyponatraemia and viral encephalitis) earlier this year ... suggested to Mr [Chiu] that he could reduce
his Melatonin to 2mg nocte and when he is next due for a diazepam prescription to reduce the dose to
4mg nocte”.

On 27 June 2016, Mr Chiu reported to Dr W that he had seen the psychologist and had a good response
and was less anxious and coping on a reducing dosage. In July and August 2016, Mr Chiu saw the Older
Persons Nurse five times, Ms Truong the psychologist four times, Dr W twice and psychiatrist Dr Jones
on 19 August and 2 September 2016.

Dr Jones noted on 2 September 2016 that Mr Chiu’s family were very concerned he was not maintaining
improvement and Mrs Chiu was becoming exhausted and less able to cope. Mr Chiu described ongoing
racing thoughts. He denied any thoughts or plans of self-harm or suicide however he made a comment
that he felt like he was going to die. His recent bloods were normal. Dr Jones noted ongoing prominent
anxiety with an episode of heightened arousal and suggested an increase in medication. Dr Jones noted
that Mr Chiu was not currently meeting the requirements of the Mental Health Act.

Second Admission to St George Hospital — 3 September 2016

On 3 September 2016, the day after Mr Chiu saw Dr Jones, a small splash of oil fell on Mrs Chiu’s hand.
Mr Chiu became anxious that she was hurt; his breathing became laboured. Mrs Chiu and their
daughter, A told Mr Chiu they wanted to take him back to hospital and he refused saying he was scared
to go back to hospital. Mr Chiu’s son, M arrived and they called an ambulance. Mr Chiu was physically
taken to hospital after he refused to leave.

Mr Chiu was initially admitted to St George Hospital as a voluntary patient of the Older Persons Mental
Health Unit. At the time of his admission Mr Chiu’s sodium level was 130 and it was noted on 5
September 2016 that Mr Chiu’s delirium was resolving and he had ongoing hyponatraemia which was
improving. On 3 September 2016, Mr Chiu underwent another CT of the brain which found no acute
intracranial pathology.

On 9 September 2016, Mr Chiu assaulted a nurse by attacking her from behind and strangling her. It
was noted “On review was settled, no remorse, some paranoid ideations re: the nurse calling the police
on him.”
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Mr Chiu’s sodium level on 9 September was 128. There were no further acts of aggression but it was
noted that: “Mr [Chiu] remains fixated that the nurse he assaulted was going to call the police, and he
has expressed a desire to die, asking Dr Jones for a lethal injection.”

Mr Chiu was presented to the Mental Health Review Tribunal and a four week involuntary patient order
was made. He was transferred to the acute mental health unit. He settled over a few days and was
transferred back to the Older Persons Mental Health Unit where his medication was adjusted with
pregabalin being titrated upwards. He appeared to respond well to this change, with his anxiety
becoming far less intrusive and more manageable. He attended escorted leave with family without
incident and had weekend leave which all went well too.

On 16 September 2016, Dr Jones noted that Mr Chiu when first assessed had delirium in the context of
hyponatraemia and anxiety. The hyponatraemia had resolved. Mr Chiu ceased all psychotropic
medication on admission as he was historically very sensitive to medications. It was noted that anxiety
seemed to be the most prominent symptom. Depressive symptoms were not prominent nor were there
any clear psychotic symptoms. Cognition seemed to be improving but needed further investigation. Mr
Chiu had become settled on the ward with no risky behaviours identified.

On 17 September 2016, a Registered Nurse at St George Hospital wrote a review of care plan stating:
“Suicidal Ideation/Thoughts of Harming Self Mr [Chiu] expresses lack of opportunity to harm himself in
the ward. However may attempt to jump off from the building if he goes outside. Keep away all items
that he may potentially use to harm himself. Continually assess his risk and maintain on 1:1 special obs
Monitor his thoughts and feelings and allow patient to ventilate his fears Express hope and positive
outlook towards the future Maintain safety” Mr Chiu was subject to a neuropsychological assessment
on 26 September 2016. It was noted Mr Chiu had been trialled on a variety of medications but had been
keenly sensitive to all of them, even at very small doses.

Discharge Home

Mr Chiu was discharged on 26 September 2016. Mr Chiu’s sodium levels had been monitored
throughout his admission and upon discharge were 136. Following Mr Chiu’s release over a few weeks
his anxiety became apparent again; he was worrying about trivial things. He was regularly seeing Flora
Truong, Dr Jones and his general practitioner. His general practitioner Dr W recorded on 30 September
2016 “on new medication copes well stable less anxious.”

The Alleged Offence

Turning to the event which resulted in Mr Chiu being on remand.

On 25 October 2016, Mr Chiu received a phone call from a family member informing him a family
member from America would be visiting and arranging to catch up. Mr Chiu became anxious and was
afraid they would come to learn he had a mental illness. He became anxious and told Mrs Chiu who
tried to calm him down.
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At about 6pm, Mr Chiu, Mrs Chiu, their daughter, A and Mr and Mrs Chiu’s grandchild were having
dinner. Mrs Chiu told A that Mr Chiu had been acting weird during the day. Mr Chiu said that nothing
was wrong.

After the others finished dinner, Mr Chiu sat at the table on his own and continued eating. Suddenly Mr
Chiu slammed his bowl on the table and entered the kitchen where Mrs Chiu was washing the dishes.
According to the initial statements made to the police, Mr Chiu stood behind Mrs Chiu and wrapped
both arms around her neck and squeezed tightly in a choke hold. Mrs Chiu attempted to free herself
and they fell to the ground; he continued to choke her. Mr Chiu’s daughter, A pulled his arms off Mrs
Chiu; Mr Chiu resisted and tensed but A managed to free Mrs Chiu.

A removed Mr Chiu’s grandchild (A’s child) from the area. Once she left, Mr Chiu placed both his legs
around the shoulders of Mrs Chiu. A returned to the kitchen and again freed Mrs Chiu. A and Mrs Chiu
ran to the front door.

Mr Chiu chased them and again grabbed Mrs Chiu, pulling her to the ground and choking her. Two
neighbours came to help and managed to pull Mr Chiu off Mrs Chiu. When police and an ambulance
arrived they found Mr Chiu lying on the floor. Mrs Chiu clarified her evidence in a statement in
February 2017 stating Mr Chiu had his arms around her chest, not her neck. Mr Chiu was charged with
choking a person with intent to commit an indictable offence, with the intention of causing actual
bodily harm pursuant to s 37(2) of the Crimes Act 1990 (NSW).

Entering Custody

Mr Chiu appeared at Sutherland Local Court on 26 October 2016 and was remanded in custody. The
initial remand warrant issued on 26 October 2016 was endorsed with the additional information of
“receive mental health medication and treatment”. Mr Chiu entered CSNSW custody at Sutherland
Court cells at about 10.15 am on 26 October 2016. On 26 October 2016, the Inmate Identification and
Observation Form (“110”) was partially completed without the assistance of an interpreter. It was noted
that Mr Chiu did not speak English. No health history was acquired and no psychiatric or psychological
interventions were ordered. It is clear that there were deficiencies with how this form was filled out.

Mr Chiu was transferred to Surry Hills Court cells where he remained overnight. He was spoken to by
the Services and Programs Officer (“SAPO”) Hellen Rogers with the assistance of a telephone
interpreter. Mr Chiu was unable to provide contact details of anyone who spoke English. Ms Rogers
told Mr Chiu that on reaching a correctional centre a thorough exploration would be conducted
regarding accessing people and agencies in order to advise them of his circumstances and to receive
ongoing support. Ms Rogers was unable to facilitate a reception phone call as Mr Chiu was unable to
provide any contact details.
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Metropolitan Reception and Remand Centre — 27 October 2016

On the evening of 27 October 2016, Mr Chiu was received into the MRRC. Between 7.30 pm and 8.15
pm SAPO Margaret Rothwell conducted the Intake Screening Questionnaire (“ISQ”) process with the
assistance of an interpreter. It was noted:

Mr. Chiu was calm and co-operative, future oriented.
* At question 52 - Mr. Chiu stated he was “good”.

* At questions 53 and 61 — Mr. Chiu has been treated for anxiety, last dosed before he came into
custody.

* At questions 56 and 57 — at home or in relationship when Mr. Chiu is stressed he “deep rest”.
* At question 18 - there is an AVO protecting his wife.

* At questions 58, 73, 74, 75, 76, 77 and 82 - he denied past and current self- harm/suicide
ideation.

* At question 59 — he denied he has ever hurt others when stressed.
* There was no reception call as he said he has nobody to call.
A referral to the Justice Health and Forensic Mental Health Network (“Justice Health”) was listed
as required. A referral was also initiated for Fundamental Support.
Between 9.18 pm and 10.01 pm Registered Nurse (“RN”) Anna Grigore (“RN Grigore”) conducted a
Reception Screening Assessment and noted:

*  Mr. Chiu spoke Cantonese and an interpreter was required.

* Mr. Chiu’s community health provider was a psychiatrist at St George Hospital and his general
practitioner Dr W, Hurstville.

* Inthe section “Active Allergies”, a number of medications were listed.
Medical observations taken.

Mr Chiu “has become unwell this year becomes anxious ++ does not know why he feels like this — cannot
relate it to anything — except stopping work — says money is not a problem — live with wife says that
when he feels nervous he feels as if his head is exploding has son and daughter -and x 2 grandchildren —
says they won’t have time to visit.”

Mr Chiu has been treated for depression. Mr Chiu has tried to hurt himself: “head butting” in cells. Mr
Chiu had not tried to end his life, however felt suicidal when he first became ill. It was noted Mr Chiu
had suffered from hyponatraemia since 1 September 2016 but it had resolved.

At 9.57 pm, RN Grigore completed a Justice Health Problem Notification Form (“HPNF”) addressed to
CSNSW requesting a Risk Intervention Team (“RIT”) assessment.
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It was recorded that it was Mr Chiu’s first time in jail; he was a Chinese speaker and an interpreter was
needed; he had situational distress, and he was vulnerable, mentally unwell and had charges of
violence. At 10 pm, RN Grigore raised a Mandatory Notification for offenders at risk of suicide or self-
harm (“MNF”) and Mr Chiu was placed on RIT status. The risk assessment stated that Mr Chiu had been
recently treated by a psychiatrist for a mental health problem. He stated he had attempted to hurt
himself in the cells by head butting, that he had never attempted to try to end his life but felt suicidal
when he first becameill.

Andrea Bowen reported “At his screening he appeared to be calm, co-operative and future focused. Mr
[Chiu] did not speak English very well and the interpreter service was used to conduct the screening
interview. A decision was made to transfer Mr Chiu to the Mental Health Screening Unit (“MHSU”) for a
period of observation and diagnostic clarification.

The Darcy Unit

Mr Chiu remained in the Darcy Unit between 26 October and 17 November 2016 awaiting an available
bed in the MHSU. Whilst in the Darcy Unit, Mr Chiu was regularly reviewed by a mental health nurse
and psychiatrist Dr Sunny Wade (“Dr Wade”). On 28 October 2016, Mr Chiu was seen by the mental
health nurse for a mental health assessment. It was incorrectly noted that Mr Chiu needed a Mandarin
interpreter; however, this was changed and it was noted he needed a Cantonese interpreter. It was
noted he had had two previous admissions to psychiatric hospitals.

It recorded that he has a diagnosis of delusional anxiety, that he is sensitive to psychiatric medication.
Mr Chiu provided a contact number for his son, M but commented that his children were too busy to
visit him.

It was noted his behaviour was “appropriate, co-operative, not agitated, friendly” and his mood was
fine. Mr Chiu “was able to guarantee his personal safety, denying current self-harm and suicidal
ideation, plans & intent”. A risk assessment indicated a low risk of suicide. On the same date, Mr Chiu’s
son, M called the MRRC and “raised concerns about his father’s [sic] mental wellbeing.” This was
followed by an email to Client Liaison on 28 October 2016 outlining Mr Chiu’s history and requesting he
be allocated to an “area for mental health inmates and receiving [sic] the adequate mental care whilst
in corrections”.

On 29 October 2016, Mr Chiu was interviewed by the RIT comprised of Assistant Superintended
Burgess, SAPO Ms Moffitt and Registered Nurse Fagaloa. The interpreter service was used to conduct
the interview, however it was noted it was “difficult to conduct interview under these circumstances”.
Further, “the interpreter service was difficult when eliciting certain information as questions may have
been lost in transition and several times the interpreter stated she could not understand question and/or
hear properly inmate’s response.”

It was noted Mr Chiu was “[a]lert, responsive and generally settled in context to being first time in gaol
and charged with serious domestic violence related assault against his wife.” Mr Chiu’s son, M, was
consulted during the RIT interview for background information.
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Mr Chiu’s mental health history was noted including previously expressed suicidal ideation. He denied
thoughts, plans and intent to deliberately self-harm and/or suicidality. Mr Chiu was assessed as being at
low risk of immediate suicidality and deliberate self-harm due to him having future plans and he did not
present as anxious nor upset. Mr Chiu was cleared from a safe cell, and was required to remain in
Darcy Unit until seen by a psychiatrist and a primary health or general practitioner. On 31 October
2016, Mr Chiu was further assessed with the use of an interpreter. On 1 November 2016, Mr Chiu was
referred for placement in the MHSU by Dr Wade for diagnostic clarification and a period of close
observation. A telephone interpreter was used. Dr Wade took detailed notes which included Mr Chiu’s
history.

Dr Wade noted:

* Mr. Chiu’s mood was normal; he had no sleep problems, poor appetite, was tired, had no
motivation, his concentration was okay and he had no problems with his memory; he stated he
had no worries or concerns and no anxiety.

*  Mr. Chiu stated he does not believe he has a mental illness.

* Mr. Chiu stated he recalled in the past wanting to die but “no longer thinks that and can’t recall
why he had those thoughts”.

* Dr Wade spoke to Mr. Chiu’s son, M.

* The review indicated an onset of mood disorder/ anxiety episodes with first psychiatric contact
in the last nine to ten months.

* Some cognitive deficits on brief testing. He noted limitations due to the interpreter and low
educational attainment.

* No current evidence of major mood disturbance or psychosis, although Mr. Chiu appeared
anxious. He denied any thoughts of self-harm.

Mr Chiu’s history of hyponatraemia and side effects to anti-psychotics.

An assessment was conducted on 4 November 2016 by a Cantonese speaking nurse. It was noted that
Mr Chiu felt confused and anxious. On 8 November 2016, Dr Wade spoke to the St George Older
Persons Mental Health Service and obtained information regarding Mr Chiu’s admissions. Dr Wade
requested further information from St George Hospital. It was noted Mr Chiu had sensitivities to
psychotic medication and that no medications were currently charted.

On 9 November 2016, Mr Chiu was reviewed by the Clinical Nurse Consultant, Marco Ree. It is noted a
Mandarin interpreter was used. Mr Chiu was assessed on 10 November 2016. During this assessment,
Mr Chiu complained of dizziness and headache. He refused to attend the clinic. It was recorded Mr
Chiu “speaks Mandarin” which was later that day corrected to “speaks Cantonese”. Mr Chiu was
transferred to Westmead Emergency Department complaining of weakness, dizziness and being unable
to mobilise.
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He was discharged post review. Mr Chiu’s sodium level was 131 and it was noted that this is not
“impressively low”. Mr Chiu was further reviewed on 11 and 12 November 2016.

On 15 November 2016, SAPO Geraldine Veneziano (“Ms Veneziano”) noted three messages had been
left by Mr Chiu’s son, daughter and son-in law. Ms Veneziano spoke to Mr Chiu’s son-in-law who
advised that Mr Chiu’s family was concerned he had not received mental health treatment since his
admission into custody. Mr Chiu advised his son he was hearing his son’s voice and that he had a
premonition that he was going to die. Mr Chiu advised his son that he had given up and requested that
he be left in gaol and had refused gaol visits. Ms Veneziano confirmed that Mr Chiu had been seen by
Justice Health staff, they were aware of his mental health concerns, he was receiving treatment
accordingly, and that he had been referred to the MHSU for more assertive mental health treatment.

On the same day, a detailed review of Mr Chiu was conducted by Dr Wade. Mr Chiu’s sodium level was
133. The review included a review with Dr Jones of St George Hospital. An interview of Mr Chiu was
conducted with the assistance of a Cantonese telephone interpreter, and the following was noted:

*  Mr. Chiu could not sleep and had a reduced appetite.

* Mr. Chiu’s mood was described as a “bit confused, and unhappy, and hungry”; he indicated “I
don’t know when | can go home”. Mr. Chiu was feeling anxious as there was no court date.

*  Mr. Chiu does not want to share a cell as he “would be worried they would do things to me”.
*  Mr. Chiu denied thoughts of harm to self or others.

* Mr. Chiu “currently presents as relatively mentally stable; medically stable as per GP (although
note mild low sodium); although ongoing anxiety and some somatic complaints.” Mr. Chiu was
on no current medications due to a stable mental state and previous reported side effects.

Mental Health Screening Unit — 16 November 2016

On 16 November 2016, Mr Chiu was accepted into the MHSU sub-acute pods 19/20 as a one-out cell
placement. On 17 November 2016 at 1.36 pm, Mr Chiu was admitted to the MHSU within the MRRC for
further observation of his mental state and diagnostic clarification. Mr Chiu’s treating doctor was Dr
Johnathan Adams (“Dr Adams”).

The admission documentation noted a history of mental health issues, a history of medical issues and
the need for a Cantonese interpreter. A formal interview could not be conducted as they were unable
to secure a phone interpreter. Physical observations were obtained and were normal. A second
unsuccessful attempt was made to obtain an interpreter; an in-person interpreter was booked for the
next day. On 18 November 2016, a joint reception interview was completed by Michelle Curran (SAPO)
(“Ms Curran”), Dr Adams (psychiatrist) and Mason Mei (mental health nurse). A face-to-face Cantonese
interpreter was used. The case note report notes the following:
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Mental health issues arose 12 months prior to the alleged offence characterised by anxiety, paranoia
and uncharacteristic violence with manic and disinhibited episodes. Mr Chiu has been case managed via
St George CMHT. Mr Chiu as had two psychiatric admissions due to uncontained behaviour. It was Mr
Chiu’s first time in custody. Mr Chiu presented to interview as polite, settled and co-operative and
denied any mental health issues or associated history. He was unsure as to why he had been transferred
to MHSU but was coping at the time and mixing in the pod without concern. Mr Chiu denied any
deliberate self-harm or suicidal history. Mr Chiu denied any current psychotic phenomena, however the
psychiatrist queried possible cognitive issues. A full work up would be conducted. Mr Chiu stated he had
not received any contacts or visits from family since entering custody, which was in contradiction to
OIMS information that his last visit was on 16 November 2016.

Nil immediate risk issues were identified and Mr Chiu would remain in the MHSU for further monitoring
and medical work-up. Following the interview, Ms Curran called Mr Chiu’s son, M who provided a
history of Mr Chiu’s mental health and raised a concern that at times Mr Chiu appeared confused as he
seemed unable to recall receiving visits from his family. Mr Chiu was reviewed on each of 18, 19, 20
and 21 November 2016. Some of these were file based ward rounds.

Admission to Westmead on 22 November 2016

On 22 November 2016, Mr Chiu was transferred to Westmead Emergency Department after
complaining of dizziness with an onset of central chest pain. He was discharged and was returned to the
MRRC on 23 November 2016. Mr Chiu’s sodium level was 130.

Return to MSHU on 24 November 2016

Mr Chiu was further reviewed in the MHSU on 24 November 2016. On 25 November 2016, Mr Chiu was
reviewed by Dr Adams with the assistance of a telephone interpreter as an in-person interpreter was
unavailable. Mr Chiu’s mood was reported as “very happy” and he was happy to have seen his son. Mr
Chiu had problems sleeping, but his appetite was good. He had no ideas of deliberate self-harm or
suicide. Mr Chiu stated he felt safe. Dr Adams noted there was no clear evidence of psychosis, that his
mood was likely low but there were varying reports and that he was not confused or delirious. A
general practitioner’s opinion regarding the hyponatraemia and a full neuropsychology review was
needed. Mr Chiu’s sodium level was 131.

On 29 November 2016, Mr Chiu refused to attend an outpatient appointment. On 2 December 2016,
Mr Chiu was seen by a general practitioner and underwent a further comprehensive review by Dr Calum
Smith (“Dr Smith”) with the assistance of an interpreter. It was noted Mr Chiu was future oriented and
denied thoughts of deliberate self-harm or suicide. Mr Chiu’s sodium level was recorded as above 130
which was noted as “not likely to be having chemical effect”. Mr Chiu was reviewed on 4, 5, 6 and 7
December 2016. These reviews are all outlined in the Justice Health notes which are in the brief of
evidence. On 8 December 2017, Dr Adams conducted a review of Mr Chiu via a telephone interpreter.
Dr Adams spoke to M, A and A’s husband.
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Dr Adams noted that Mr Chiu had a stable presentation and was not currently on psychotropic
medication. Mr Chiu’s children reported a significant improvement over recent weeks. Dr Adams
noted that Mr Chiu had clearly stabilised without medication. There were no clear symptoms of
psychosis or mood disorder now. Dr Adams noted an underlying cognitive functioning needs
assessment and Mr Chiu’s deterioration of mental health prior to the onset of aggression seemed to be
secondary to psychiatric medication and antidepressant side effects. Dr Adams also queried an organic
component. Mr Chiu was to remain in the MHSU for now.

Dr Adams requested a referral to a CSNSW neuropsychologist following concern about a possible
underlying cognitive decline. This appointment had not occurred as at the time of Mr Chiu’s death. Mr
Chiu was reviewed on 9 December 2016, 14 December 2016, 20 December 2016 and 21 December
2016. On 22 December 2016, Mr Chiu appeared by AVL at Central Local Court and was remanded in
custody. There were further reviews on 25 December 2016 and 26 December 2016.

Mr Chiu was reviewed on 27 December 2016. Mr Chiu complained he had trouble sleeping and
requested medication to help him sleep; further, he could not eat as he did not like the food. Mr Chiu
denied self-harm, suicidal thoughts or psychotic symptoms. He was polite and co-operative and whilst
he appeared distressed from poor sleep, no psychotic symptoms were observed. On 29 December
2016, Mr Chiu was reviewed by Dr Adams with an interpreter. Dr Adams noted there were no
symptoms of psychosis or mood disorder; however, Dr Adams noted the interpreter stated that he
believed Mr Chiu was speaking in an illogical manner. Dr Adams prescribed a food supplement due to
weight loss. Mr Chiu was not prescribed sleeping tablets due to previous reported side effects and
confusion.

There were further reviews on 30 December 2016, 4 January 2017, 5 January 2017, and 6 January 2017.
Mr Chiu was further reviewed by Dr Adams on 6 January 2017 with a telephone interpreter. Dr Adams
also spoke to the general practitioner, Dr Yee who had been monitoring Mr Chiu. Dr Adams
unsuccessfully attempted to contact Mr Chiu’s son, M. Dr Adams suggested that there be ongoing
monitoring of Mr Chiu’s sodium levels. Dr Adams considered a neuropsychological assessment was still
required but was not urgent and could be completed elsewhere given Mr Chiu’s stable clinical
presentation. Dr Adams noted “no evidence of MHD"”. Mr Chiu was to continue with no medication. Dr
Adams requested Mr Chiu be provided Sustagen due to weight loss and poor diet. There continued to
be almost daily reviews of Mr Chiu on 12 January 2017, 13 January 2017, 14 January 2017, 16 January
2017 and 17 January 2017. On 12 January 2017, Mr Chiu’s sodium level was 138 and it was noted his
sodium level “has normalised”.

On 17 January 2017, the plan to discharge Mr Chiu from MHSU was explained to his family. Dr Smith
spoke with Mr Chiu’s son, M who reportedly said his father’s presentation was “very good” and Dr
Smith recorded that Mr Chiu was “his old self again”.

Dr Adams reviewed Mr Chiu again on 20 January 2017. Mr Chiu had remained settled, had no
symptoms of any mental illness, no problematic behaviour was compliant with routine and was not on
any medication. It was noted his sodium levels had normalised.
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Dr Adams concluded that Mr Chiu was suitable for discharge and noted that neuropsychological testing
was awaited. Dr Adams noted there needed to be a discussion with CSNSW regarding the most
appropriate placement given Mr Chiu’s vulnerability.

Decision to Discharge from MHSU — 20 January 2017

On 20 January 2017, a decision was made to discharge Mr Chiu from the MHSU to the MAIN. On 31
January 2017, a joint discharge plan was completed by Offender Services and Programs (“OS&P”) and
Justice Health. At the time of discharge, it was noted “there were no significant concerns regarding Mr
Chiu’s risk to himself or others. It was noted Mr Chiu had not been prescribed any medication during his
period of observation in the MHSU with no recommendation for medication upon discharge from the
MHSU and was considered appropriate by the treating team to be discharged to the MAIN.”

While Mr Chiu remained in the MHSU he continued to be reviewed. He was reviewed on 21 January
2017, 27 January 2017, 28 January 2017 and 31 January 2017.

Discharge Plan — 31 January 2017

On 31 January 2017, Mr Chiu’s discharge plan was prepared and finalised. The MHSU Discharge Plan
noted the following:

In the section titled “Alerts”, yes was noted for “Self Harm” and “Suicidality”. A question mark was
placed beside “Brain Damaged”, and a comment “awaiting psychometric testing”.

In the “Summary of lliness” section, “Acute/Chronic Confusional State” was recorded.

In the housing placement section, “one out cell placement” had been inserted and then crossed out and
“Normal cell placement” had been handwritten.

It was noted that ongoing mental health supported was required.

A comment stated that “During his admission, Mr [Chiu] was regularly seen by his treating psychiatrist
(ADAMS and SMITH) and mental health nurses, alongside the assistance of a Cantonese interpreter. Mr
[Chiu] was not prescribed psychiatric medication during his admission to which he stabilised in mental
health. Mr [Chiu] was cleared from the MHSU by his treating psychiatrist on the 20/1/2017 due to his
current presentation. Mr [Chiu] was recommended a one out cell placement due to his vulnerability in
regards to age and non-English speaking background”. There is then handwritten comment stating: “**
SMITH changed cell placement to NCP @ 31.1.17”.

It was noted Mr Chiu “[cJurrently denies any SH/S thoughts or plans and able to guarantee his safety”.

It was noted that: “Psychiatrist has raised concerns about him potentially being a vulnerable inmate due
to age and limited English.”

The change in housing placement from “one out placement” to “normal cell placement” was made by Dr
Smith and initialled by RN Benjamin Vafo’ou on 31 January 2017.
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There was evidence at the inquest from Dr Smith as to why this was done. The MHSU Discharge
Management Plan noted that Mr Chiu was waiting for psychometric testing and required ongoing
mental health support but was cleared for normal cell placement.

Review

A mental health review was scheduled with Dr Adams on 3 February 2017. This did not take place as
the telephone lines were down and the interpreter service was not able to be accessed.

Transfer to Pod 12 Goldsmith “G” Block — 4 February 2017

On Saturday 4 February 2017, once a bed was available, Mr Chiu was discharged from the mental health
unit and transferred to cell 404 in Pod 12 of Goldsmith “G” Block within the general population. Mr
Chiu was booked into the MRRC reception at 9.01 am and arrived at Pod 12 at about 1.30pm. Cell 404
was located on the top landing within Pod 12 and was shared with two other inmates, Prisoner K and
Prisoner A.

When Mr Chiu was moved to Pod 12 on 4 February 2017, the receiving officer, Harbir Singh (“SCO
Singh”), checked the case file for any threat assessment and the Inmate Profile Document for any alerts.
Mr Chiu was placed “in best available cell 404 with two other inmates” and it was noted Mr Chiu was
“cleared by MH assessment team to move”. SCO Singh stated:

“I went through the case file and didn’t find anything concerning. Inmate was placed on Normal Cell
Placement by Justice Health. Inmate was then placed in cell 404. There was no concern raised to me by
any MH staff or Justice Health staff regarding Inmate [Chiu]. | didn’t notice anything of concern
regarding inmate before ceasing duty.”

There was only one vacant bed, on the top landing in cell 404. As Mr Chiu did not speak English, they
had an inmate from Pod 11 translate to Mr Chiu where he was to be housed. Officers knew Mr Chiu did
not speak English and sought to place him in Pod 11 where there were inmates he could converse with;
however, there were no vacancies. Mr Chiu was informed they would try to move him to Pod 11 the
following day. There were no issues raised regarding Mr Chiu overnight on the evening of 4 February
2017. Mr Chiu was to be seen by the Justice Health Outreach staff on 11 February 2017 (being seven
days post-discharge from MHSU).

The Incident Causing Death

On 5 February 2017, Senior Correctional Officer (“SCO”) Gary Kukreja, First Class Correctional Officer
Rajeev Rampal and Probationary Correctional Officer Susan Rowan were rostered in Pod 12. Breakfast
items were delivered at about 8.35 am and Mr Chiu’s cell was unlocked at 8.40am. The next seven
minutes were captured on CCTV footage. At 8.46.34 am, Mr Chiu turned and walked towards the stairs.
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He stopped halfway along and placed his right foot on the bottom of the three rails and took hold of the
top railing with both hands, pulled himself up and placed both feet on the second railing as he turned to
face towards the cells with his back to the open space.

At 8.46.41 am, Mr Chiu is seen to be momentarily seated, hanging backwards over the top railing which
he held with both hands. At 8.46.42 am, Mr Chiu appears to let himself go and he fell backwards,
turning in the air so his right side was facing the floor. Mr Chiu landed head first on the concrete floor
on the ground level.

The distance Mr Chiu fell was 3.62 metres.

The following has been noted about Mr Chiu’s behaviour whilst receiving first aid treatment:

®  Mr. Chiu was combative.

® Mr. Chiu was reported to be agitated and uncooperative.

® Mr. Chiu required physical restraint to hold him still, to allow medical staff to administer
treatment.

Mr. Chiu “was uncooperative and constantly tried to move and get up.”

”n

e Officers “began to help hold him still as the medical team were now there treating him”.
When ambulance paramedics attended, it was necessary to administer Mr Chiu a sedative for agitation.
Once sedated, Mr Chiu was transported by ambulance to Westmead. The ambulance report noted “no
immediate life threat” [emphasis added] but “altered conscious state; behaviour agitated”.

The incident was reported to police at 10 am on 6 February 2017.

Transfer to Westmead Hospital

Mr Chiu was escorted to Westmead Hospital by Correctional Officers Byron Aperocho (“CO Aperocho”)
and Mason Talolua (“CO Talolua”). The Westmead admission documentation notes Mr Chiu’s
admission time was 10.11 am and records “Intended Overnight”. Once at Westmead Hospital, Mr Chiu
was placed in resuscitation room number 1, moved to get a CT scan and then returned to room number
1. CO Aperocho and CO Talolua were then told by a doctor that Mr Chiu “received serious injuries and
would be required to stay in hospital”. Mr Chiu’s sodium levels were monitored. Upon admission at
10.14 am, his sodium level was 134. Mr Chiu underwent a series of X-rays and CT scans. CT scans at
5.28 pm showed that Mr Chiu’s initial cerebral haemorrhages were expanding and increasing in size.

At 6.30 pm Mr Chiu was moved to intensive care. COs Aperocho and Talolua were aware of this. At
8.25 pm, CSNSW at MRRC were informed that Mr Chiu had been transferred to the Intensive Care Unit
(“ICU”). Michael Green, who was the Manager of Security at the MRRC (“Mr Green”), reports that
advice from the treating doctor was to contact next of kin. At 8.40 pm Mr Chiu’s son, M was contacted.
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At 9.15 pm, Mr Chiu became unresponsive and was intubated. A cerebral CT scan was performed at
about 9.35 pm, from which it was noted that Mr Chiu needed urgent surgery. He was taken urgently to
theatre afterwards, but was comatose thereon. At 9.40 pm Mr Chiu’s son, M attended Westmead
Hospital. At 10 pm, Mr Chiu underwent emergency surgery and returned to the ICU at 2:25am. Mr
Chiu’s son visited his father at 2.30am. During the course of 6 February 2017, family members visited
Mr Chiu. At 6 pm the medical team conducted a family conference.

At about 6.55 pm, Mr Chiu’s life support was turned off. Mr Chiu was formally declared life extinct at
7.13pm. The Report of Death of a Patient to the Coroner was completed by Dr Kathirgamanathan, and
recorded Mr Chiu’s “cause of death was a traumatic brain injury”. In her post mortem report, Dr Van
Vuuren provided the opinion that the direct cause of death was head injuries.

Issues

There was no controversy surrounding Mr Chiu’s identity or the time, place and medical cause of Mr
Chiu’s death. The issues involved the manner or circumstances of Mr Chiu’s death. These issues at the
Inquest involved both Justice Health and CSNSW separately and conjointly, and were as follows:

Whether Mr Chiu’s death was suicide, an attempt at self-harm or an accidental fall.

Justice Health

The adequacy of Mr. Chiu’s care and treatment whilst at the MRRC.
* The appropriateness of the decision on 20 January 2017 to discharge Mr. Chiu from the MHSU to
the MAIN (being a remand unit or “pod”).

The appropriateness of Mr. Chiu’s transfer on 4 February 2017 to the MAIN, in circumstances
where the previous day’s mental health review did not proceed due to a lack of interpreter and
Mr. Chiu was yet to undergo the recommended neuropsychological assessment.

The availability of interpreters for medical consultations.

CSNSW and Justice Health

* The appropriateness of the decision to change Mr. Chiu's cell designation from one out to a
normal cell placement on 31 January 2017.

CSNSW

The CSNSW investigation report, with reference to the report completed by the relevant officer,
indicates that the officer who reviewed Mr Chiu’s reception into the main gaol "didn't find anything
concerning".

| find that the evidence indicates that the CSNSW officer had reviewed Mr Chiu’s Inmate Profile
Document, the MHSU Discharge Plan and the HPNF dated 31 January 2017. Accordingly, he had
appropriately relied upon Justice Health’s treating team’s decision that Mr Chiu was fit for discharge
into the main prison population.
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The appropriateness of the decision to place Mr Chiu in a pod where no other inmates spoke Cantonese
such that he had very limited means of communication.__Why upon entering corrections not all
paperwork was correctly and accurately filled in, including why Mr Chiu’s 110 form was not filled in with
the assistance of an interpreter, resulting in obvious deficiencies in the information collected. For
example, Mr Chiu’s next of kin details were not recorded in the OIMS and remained inadequately
documented throughout his custody as a result of a Checking Officer Assessment not occurring when
Mr Chiu was received at MRRC.

Why Mr Chiu's family was not informed of his injuries or the emergency event on 5 February 2017 until
8.40 pm that evening, despite him arriving at the Westmead Hospital at 10 am that morning. The
consequence of a lack of timely notification was that Mr Chiu’s family was deprived of the opportunity
to visit him whilst he remained conscious.

The Evidence

The brief of evidence includes Mr Chiu’s CSNSW records and medical records from both Justice Health
and the practitioners treating Mr Chiu prior to his incarceration. There are a number of CSNSW policy
documents which existed as at February 2017 in the brief of evidence, and the inquest heard evidence
as to how some of those policies have since been amended. Statements were made by, and evidence
was taken from, Mr Chiu’s treating doctors whilst at MRRC: Dr Smith, Dr Sarah-Jane Spencer and
Dr Adams.

The records kept by Justice Health and the steps taken by the treating team were reviewed by three
experts, all of whom are psychiatrists: Dr Anthony Samuels (“Dr Samuels”), Professor Matthew Large
(“Pr Large”) and Dr Danny Sullivan (“Dr Sullivan”). Their opinions, as expressed in their respective
reports, were discussed when they gave evidence in conclave during the inquest. They focused on the
treatment received by Mr Chiu whilst at the MRRC and whether it was appropriate to discharge him
from the MHSU on 4 February 2017.

In addition to the statements taken from both inmates and CSNSW officers regarding the events of 5
and 6 February 2017, two witnesses from Corrective Services provided a statement and gave evidence
at the inquest: Mr Green (Acting Governor/ Manager of Security, MRRC, Silverwater) and Terrence
Murrell (“Mr Murrell”’) (General Manager of the State-wide Operations Branch of the Custodial
Corrections Division of CSNSW).

The Chiu Family

Both Mr Chiu’s daughter and son attended the inquest. Mr Chiu’s daughter and son and Mrs Chiu
provided statements that were included in the brief of evidence. Mrs Chiu did not attend the inquest as
she remains traumatised and grief-stricken that her beloved husband died when all the family wanted
was for him to receive mental health intervention rather than imprisonment. The nature and
prosecution of the charges and the court proceedings were issues outside of the scope of this inquest.

Mr Chiu’s daughter and son each gave a family statement in the inquest and it is apparent that they,
like their mother, have been gravely affected by Mr Chiu’s death and the circumstances surrounding it.
Mr Chiu was a loved husband, father and grandfather.
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He came from a humble background and his children spoke of Mr Chiu’s selfless commitment in
providing for his family and often working 12 hour days, six days a week until his retirement. Mr Chiu
would help with his grandchildren and had happy and strong bonds with them.

Mr Chiu’s son and daughter spoke of how Mr Chiu changed from the wise and confident man they had
known for over 30 years to becoming like a shell of himself, due to the grip of his anxiety and
depression. They spoke of their deep loss and sadness in losing their father and their children losing
their grandfather. They visited Mr Chiu every week and noticed he had become settled in the MHSU
and he felt safe and did not want to leave that unit and had become anxious about doing so.

They spoke of how the delay of nearly 12 hours before being told about his fall and his injuries has
caused them great trauma. The Chiu family has been left traumatised by a train of events outside of
their control resulting from their father’s deteriorating mental health coming into collision with the
criminal justice system. | acknowledge their trauma and loss and extend my sincere condolences but |
suspect my words give them little, if any, comfort.

Mr Chiu was a Vulnerable Prisoner

Mr Chiu was, at age 67, an older prisoner, he had never previously been in any trouble with the police,
and this was his first time in prison. He was a migrant to Australia who had worked hard all of his life.
He spoke very little English. He suffered from anxiety and depression. For these reasons he was a
vulnerable prisoner. From reading his CSNSW and Justice Health records, Mr Chiu was a quiet prisoner;
he kept to himself, he caused no trouble and it would appear that he had not been the subject of any
unwanted attention from other prisoners. Although it pained him greatly that he had hurt his wife, Mr
Chiu received significant support from his children and they were able to advocate for his care.

When Mr Chiu was received into the MRRC on 26 October 2016 the need for a mental health screening
was appropriately raised, however Mr Chiu was unable to be immediately admitted into the MHSU. He
remained in the Darcy Unit without any adverse events for a period of three weeks before being
transferred. When Mr Chiu returned to the MAIN pod from the MHSU, CSNSW officers appreciated Mr
Chiu’s need to be with prisoners with whom he could communicate; however, following their inquiries
it was apparent that Mr Chiu could not be accommodated that day in a pod with prisoners who spoke
Cantonese. Mr Chiu was advised by CSNSW, with the assistance of another prisoner, that although
there was no placement available to him that day in a pod with prisoners who spoke Cantonese, there
hopefully would be a placement the following day. Mr Chiu indicated that he understood this. Despite
his communications being limited due to language, Mr Chiu was understood and other prisoners
appeared to accommodate his requests.

One prisoner described that after Mr Chiu returned to the G Block he “had to point to things, or only
knew a few words, or was very limited. And there wasn’t really any, any other Chinese people in that, in
that pod.
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Or even maybe one or two that could translate for him...it was very hard to understand... him”. Another
prisoner said Mr Chiu “was very quiet ‘cause he couldn’t hardly speak English, | didn’t make much of a
conversation out of him.” He communicated by pointing. On the Saturday evening Mr Chiu wanted the
light left on and his cell mates “left it on all night for him”.

Before Mr Chiu was transferred to MHSU he was accommodated in a single cell called a “one-out” cell,
as he was considered a potential risk of harm to others. Whilst Mr Chiu was in the MHSU he was
housed in a one-out cell. As such, for the entirety of his period in the MRRC (until the night of 4
February 2017) Mr Chiu was not required to share a cell. Mr Chiu’s son said that Mr Chiu told him in
their conversations that he wanted his own cell. The night of 4 February 2017 was the first night on
which Mr Chiu shared a cell. It is not known why he asked for the light to be left on all night or whether
he usually slept with the light on even in his own cell. Whilst Mr Chiu was in the G Block from 4 to 5
February 2017 there was no apparent event triggering his self-harm.

Mr Chiu’s intentions — an accidental or deliberate fall

Between 26 October 2016 and 17 November 2016, Mr Chiu was accommodated in the Darcy pod
awaiting an admission to the MHSU and he was regularly reviewed by mental health nurses and a
psychiatrist, Dr Wade. On 27 October 2016, Mr Chiu told RN Grigore that during his first night in
custody he tried to hurt himself by head butting the wall. Mr Chiu denied ever attempting to end his life
but reported that he did feel suicidal when he first became ill. On 1 November 2016, Mr Chiu told Dr
Wade that in the past he had wanted to die but “no longer thinks that and can’t recall why he had those
thoughts”.

On 15 November 2016, Mr Chiu’s son-in-law reported to SAPO Ms Veneziano that Mr Chiu was saying
he could hear his son’s voice and that he had a premonition that he was going to die, that he had given
up and requested that he be left in gaol and had refused gaol visits. | find that whilst Mr Chiu was at the
MHSU, he never indicated that he had any intention to self-harm and there was no basis upon which
Justice Health staff would have suspected he was at such a risk should he be transferred from the
MHSU to G Block in the MAIN.

The CCTV footage shows the incident and though it occurred very unexpectedly, it occurred within five
minutes of Mr Chiu leaving his cell and going downstairs with a cup and perhaps a carton of milk or
cereal. He returned upstairs and looked into the cell next door. One of his cellmates was about to
clean the cell with a bucket and broom. Mr Chiu looked in his cell and then turned to the railing on the
landing by the stairs. He stepped onto the bottom railing and pulled himself up with his hands, onto the
top railing where he sat with both feet on the second railing and looking in the direction of the cell.
Within three seconds of taking that position, Mr Chiu appears to release his hands, tumbling backwards
and turning in the air. He landed head first onto the concrete floor on the ground level.

Looking at the CCTV footage alone is insufficient to determine whether Mr Chiu had simply lost his
balance or whether he deliberately let himself flip backwards off the landing.
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As soon as the incident occurred, a prisoner who spoke Mandarin (rather than Mr Chiu’s spoken
language, Cantonese) attended the scene and told police that Mr Chiu was saying “/ want to die”.
However, that prisoner said it was not very clear because he also thought Mr Chiu was trying to get up.
The prisoner told Mr Chiu not to struggle and to let the doctors help him. He thought Mr Chiu was
confused. At the time, the prisoner was telling the Justice Health nurses that Mr Chiu was saying “/
want to kill myself”. Although Mr Chiu was agitated, resisted medical assistance and required sedation,
little weight can be placed on that to ascertain his intentions given his agitated state and the injuries he
had suffered.

Prior to his incarceration, Mr Chiu did have a history of suicidal thoughts. On 9 September 2016, whilst
at St George Hospital it was noted: “Mr [Chiu] remains fixated that the nurse he assaulted was going to
call the police, and he has expressed a desire to die, asking Dr Jones for a lethal injection.” On 21 July
2016, Mr Chiu’s son, M told a registered nurse at the hospital that after some weeks of feeling anxious
Mr Chiu said “what’s the point living like this”. Mr Chiu’s son said that Mr Chiu’s mother had died by
suicide, by jumping from her unit balcony, and the family were worried that Mr Chiu might do the same
(although he had not been expressing any suicidal thoughts or plans).

On 17 September 2016, the St George Hospital care plan noted:

Suicidal Ideation/Thoughts of Harming Self

Mr [Chiu] expresses lack of opportunity to harm himself in the ward. However may attempt to jump off
from the building if he goes outside.

Keep away all items that he may potentially use to harm himself.
Continually assess his risk and maintain on 1:1 special obs.

Monitor his thoughts and feelings and allow patient to ventilate his fears
Express hope and positive outlook towards the future.

Maintain safety.

| note that the information set out above was not conveyed to either CSNSW or Justice Health. Those
assisting me sought an expert report from Dr Samuels, psychiatrist and former Clinical Director of
Justice Health. He was asked to provide his opinion as to Mr Chiu’s intentions on the morning of 5
February 2016. Dr Samuels stated unequivocally that, given Mr Chiu’s previous expressions of suicidal
intent and admissions, Mr Chiu intended to end his life or cause himself serious damage. Dr Samuels
commented that Mr Chiu acted purposefully and immediately. Dr Samuels did not think it was a
frivolous or attention-seeking act.

Pr Large noted in his evidence that “Falling three to four metres, you wouldn’t necessarily expect to die
but you would expect to be injured so I...would classify this as deliberate self-harm resulting in death”,
which Pr Large opines “falls within the rubric of suicide”. Whilst | accept the height might not be such to
cause a person to think they would die from such a fall, the act of flipping so that the landing is head
first, lends me to not accept the subtlety suggested by Pr Large.
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A finding that a death is intentionally self-inflicted should not be made lightly. The evidence must be
clear and cogent in relation to intention. Taking into account Mr Chiu’s history and circumstances and
his fall involving a backwards flip to land on his head | am satisfied according to the Briginshaw standard
that Mr Chiu deliberately intended to end his life.

The adequacy of psychiatric care and treatment at the MRRC

Mr Chiu was in the Darcy Unit for three weeks prior to his transfer to the MHSU and during that time he
received regular reviews by a psychiatrist, Dr Wade and the mental health nurses. Mr Chiu was not
placed on any medications “given [his] relatively stable mental state and side effects”. When Mr Chiu
was admitted to the MHSU he was placed under the care of forensic psychiatrist Dr Adams, who was
employed by Justice Health as a staff specialist at the MHSU for two days per week.

Dr Adams arranged to review Mr Chiu on the day of his admission; however that could not proceed as
no interpreter attended. The appointment on the following day also did not go ahead according to
plan, as the interpreter did not attend in person and provided the interpretation service via telephone,
which had an unclear line. However, Dr Adams was able to perform an initial review and decided to
admit Mr Chiu to the MHSU, and provided the following reasoning:

“... Mr [Chiu] presented as reasonably stable. He denied experiencing any ideas of self-harm or suicide.
My impression was of a change of mental health in the preceding 12 months, necessitating two
admissions to psychiatric units in the community prior to his arrest. | noted a history of psychotic
symptoms and organic issues prior to his arrest, thought to be the result of low sodium. However, given
his history and the nature of the current charges, | deemed it necessary to admit Mr [Chiu] for a full
assessment. | did not prescribe any psychiatric medication as Mr [Chiu] did not display symptoms that
would lead to a diagnosis of a mental illness requiring treatment with medication. | made
recommendations that Mr [Chiu] be followed up with a general practitioner and to obtain blood results”.

The following week, on 25 November 2016, another review with a telephone interpreter occurred. Dr
Adams said in his statement: “/ elicited no evidence of psychotic symptoms. | considered Mr [Chiu’s]
mood most likely to be low although there were varying reports about his mood (including Mr [Chiu’s]
report that he was happy to have seen his son that day). Mr [Chiu] denied experiencing any ideas of
self-harm or suicide. There was no evidence of a confusional state or delirium. Again, no psychiatric
medication was prescribed or deemed necessary. | did think Mr [Chiu] required a GP opinion in view of
his hyponatraemia and a referral for neuropsychological assessment once his sodium levels had
stabilised (to fully investigate the possibility of underlying cognitive dysfunction, which was not evident
on basic testing).”

Dr Adams said that the reason he requested a more in depth neuropsychological assessment was to
ascertain whether Mr Chiu was experiencing a cognitive deficit. He did not think the assessment was
urgent and it was for abundant caution. He had not observed any clear signs of deteriorating cognitive
functioning, nor any clear signs of cognitive dysfunction.
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On 8 December 2016, Dr Adams noted that Mr Chiu remained stable without clear symptoms of
psychosis or mood disorder and he remained stable without any medication. In reviewing Mr Chiu’s
history, Dr Adams was of the opinion that Mr Chiu’s deterioration in mental health prior to onset of
aggression seemed to be secondary to the psychiatric medication and anti-depressant side effects. This
led to a change in his behaviour in the context of hyponatraemia. Dr Adams explained that some
people, particularly older people, can develop an electrolyte imbalance from psychiatric medication. Dr
Adams thought that had occurred in Mr Chiu’s case.

On the same date, Dr Adams met with Mr Chiu’s children to gain collateral information. They reported
to him that they had noticed a significant improvement in Mr Chiu’s mental health. On 29 December
2016, Dr Adams’ registrar Dr Smith conducted a review. On 6 January 2017, Dr Adams again reviewed
Mr Chiu. Dr Adams found no signs of major mental iliness. He explained that as referring to “the
absence of a mental illness such as an anxiety disorder, a mood disorder, a psychotic disorder or any
clear evidence of cognitive impairment during his period with us”.

On 20 January 2017, Dr Adams reviewed Mr Chiu and again found that Mr Chiu remained stable with no
symptoms of mental illness, no problematic behaviour and no prescribed medication. Dr Adams
considered that it was suitable to discharge Mr Chiu. Dr Adams gave consideration to whether Mr Chiu
was at potential risk of future deterioration. He determined there was a minimal likelihood of that. The
Chiu family’s legal representative, Mr Jack Amond (“Mr Amond”) asked Dr Adams a number of
guestions about the decision to discharge Mr Chiu from the MHSU. Dr Adams said that he had no
recollection of any discussion with Mr Chiu’s son indicating that his father was terrified of entering the
general prison population for fear of harm from other prisoners.

He said that the discharge was completed on 31 January 2017 with input from the multi-disciplinary
team and that Mr Chiu could have been discharged from that time onwards. Dr Adams said that the
review on 3 February 2017 did not occur as the telephone lines were down, however the review was
unnecessary given that Mr Chiu had been observed daily by nursing staff, had been reviewed regularly
by Dr Smith and there was no reported change since 20 January 2017.

Dr Adams clarified during re-examination that Mr Chiu was not expected to be reviewed after the
decision to discharge had been made; instead, Dr Adams had sought to review Mr Chiu because he was
still in the unit on the day that Dr Adams was working there. Mr Amond raised whether it would have
been preferable for Mr Chiu to have a one-out cell given that he was a vulnerable prisoner. Dr Adams
said that there are positives to having a vulnerable prisoner in a cell with other prisoners and that there
are a lot of factors to take into account. Dr Adams did not see any medical reason for Mr Chiu to have a
particular cell placement.

All three experts agreed that Mr Chiu received appropriate and adequate care and treatment whilst at
the MRRC. They agreed with the approach adopted by Dr Adams and agreed with his findings. | accept
the experts’ opinions and their reasoning which | note align with those indicated by Dr Adams. | find
that Mr Chiu received appropriate care and treatment from Dr Adams and the members of the Justice
Health team in the MRRC.
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