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Dear Attorney,

Pursuant to Section 12A(4), Coroners Act 1980, I respectfully submit to you a summary of all Section 13A deaths reported to the State Coroner or a Deputy State Coroner during 2007.

 Section 13A provides:

(1) A coroner who is the State Coroner or a Deputy State Coroner has jurisdiction to hold an inquest concerning the death or suspected death of a person if it appears to the coroner that the person has died or that there is reasonable cause to suspect that the person has died:

(a) While in the custody of a police officer or in other lawful custody, or while escaping or attempting to escape from the custody of a police officer or other lawful custody, or

(b) as a result of or in the course of police operations, or

(c) while in, or temporarily absent from, a detention centre within the meaning of the Children (Detention Centres Act 1987, a correctional centre within the meaning of the Crimes (Administration of Sentences) Act 1999 or a lock-up, and of which the person was an inmate, or

(d) while proceeding to an institution referred to in paragraph ©, for the purpose of being admitted as an inmate of the institution and while in the company of a police officer or other official charged with the person’s care or custody.

(2) If jurisdiction to hold an inquest arises under both this section and section 13, an inquest is not to be held except by the State Coroner or a Deputy State Coroner.

Inquests into these deaths are mandatory and can only be heard by the State Coroner or a Deputy State Coroner.  

They include deaths of persons in the custody of the NSW Police, Department of Corrective Services, the Department of Juvenile Justice and the Federal Department of Immigration.  Persons on home detention and on day leave from prison or a juvenile justice institution are subject to the same legislation.

Deaths during the course of a ‘Police Operation’ can include shootings by police officers, shootings of police officers, suicide and other unnatural deaths. 

Deaths occasioned during the course of a police pursuit are always of concern to the State Coroner and, like deaths in the latter categories; these critical incidents are thoroughly investigated by independent police officers from an independent Local Area Command.

Some fatal shootings are investigated by experienced officers of the NSW Police Homicide Squad in accordance with the Critical Incident Guidelines, the established protocols between NSW Police and the State Coroner.

28 Section 13A deaths were reported in 2006.

23 matters were completed by way of inquest. In many inquests constructive and far-reaching recommendations were made pursuant to Section 22A, Coroners Act 1980.

58 cases await inquest. Many are still in the investigation stage. 

The careful consideration of the senior coroners and the bona fide implementation of coronial recommendations for change by agencies such as NSW Police, Corrective Services and Justice Health continue to assist in the reduction of these types of deaths.

I respectfully submit for your consideration the State Coroner’s Report, 2007.

Yours faithfully,

Magistrate Mary Jerram

(State Coroner NSW)
STATUTORY APPOINTMENTS

Under the 1993 amendments to the Coroners Act 1980, only the State Coroner or a Deputy State Coroner can preside at an inquest into a death in custody or a death in the course of police operations.  The inquests, the subject of this report, were conducted before the following Coroners:

MAGISTRATE MARY JERRAM (COMMENCED April 2007)

New South Wales State Coroner

1983 Admitted as a Solicitor of the Supreme Court of New South Wales.

1983       
ndustrial Legal Officer Independent Teachers Union.

1987 Solicitor and Solicitor Advocate for Legal Aid Commission.

1994      Appointed as a Magistrate for the State of New South                                            Wales and a Coroner.

1995      Children’s Court Magistrate.

1996-98      Magistrate Goulburn.

2000
Appointed Deputy Chief Magistrate.

2007
     Appointed NSW State Coroner.

MAGISTRATE JACQUELINE MILLEDGE 

Senior Deputy State Coroner

1996 Admitted as a Legal Practitioner of the Supreme Court of New South Wales.

1996
Appointed a Magistrate for the State of New South Wales under the Local Courts Act 1982 and Coroner.

2000
Appointed Deputy State Coroner.

2001
Appointed Senior Deputy State Coroner.

MAGISTRATE CARL MILOVANOVICH

Deputy State Coroner

1968
Department of the Attorney General (Petty Sessions Branch)

1976 Appointed a Coroner for the State of New South Wales.

1984
Admitted as a Solicitor of the Supreme Court of NSW

1990
Appointed a Magistrate for the State of New South under the Local Courts Act 1982.

2002
Appointed as a Deputy State Coroner.

MAGISTRATE DORELLE PINCH

Deputy State Coroner 

1984
Admitted as a Solicitor of the Supreme Court of NSW and the High Court of Australia

1984-98
Worked as a Solicitor, principally in government legal practice

1998
Appointed as an Advocate, Crown Solicitors Office

1999
Accredited as a Specialist in Criminal Law, Law Society of NSW

2003
Appointed as a Magistrate under the Local Courts Act 1982

2003
Appointed as a Deputy State Coroner

MAGISTRATE PAUL MACMAHON

Deputy State Coroner

1973
Admitted as a Solicitor of the Supreme Court of New South Wales and Barrister and Solicitor of the Supreme Court of the Australian Capital Territory and the High Court of Australia.

1973-79
Solicitor employed in Government and Corporate                                                                                                   organisations.

1979-2003 Solicitor in private practice.

1993       
Accredited as Specialist in Criminal Law, Law Society of 

                NSW.

2002
Appointed a Magistrate under the Local Court Act, 1982. 

2003

Appointed Industrial Magistrate under the Industrial Relations                                                                                              Act, 1996.

2007

Appointed Deputy State Coroner.

Contents

Introduction by the New South Wales State Coroner   



What is a death in custody?                                                                            8                                                            

What is a death as a result of or in the course of a police operation? 
  9 

New South Wales coronial protocol for deaths in custody/police 

10

operations   

 Why is it desirable to hold inquests into deaths of persons in      custody/police operations? 






11

Recommendations








13

Contacts with outside agencies






17

Overview of deaths in custody/police operations reported to the New South Wales State Coroner in 2007


                                                                 

Deaths in custody/police operations which occurred in 2007


19

Aboriginal deaths which occurred in 2007                                                     19

Deaths investigated by the State/Deputy State Coroners during 2007          19


Information relating to deaths reported to the Coroner under section 13A, 

Coroner’s Act, 1980 and finalised in 2007                                                      19

Unavoidable delays in hearing cases





 21

Summaries of individual cases completed in 2007





Appendices
Appendix 1
Summary of other deaths in custody/police operations before the State Coroner in 2007 for which inquests are not yet completed.


Introduction by the New South Wales State Coroner
What is a death in custody?
It was agreed by all mainland State and Territory governments in their responses to the Royal Commission into Aboriginal Deaths in Custody recommendations, that a definition of a death in custody should, at the least, include
:

1 the death wherever occurring of a person who is in prison custody, police custody, detention as a juvenile or detention pursuant to the (Commonwealth) Migration Act, 1958.;

2
the death, wherever occurring, of a person whose death is caused or contributed to by traumatic injuries sustained, or by lack of proper care whilst in such custody or detention;   

3
the death, wherever occurring, of a person who died or is fatally injured in the process of police or prison officers attempting to detain that person; and

4
the death, wherever occurring, of a person who died or is fatally injured in the process of that person escaping or attempting to escape from prison custody or police custody or juvenile detention. 

Section 13A, Coroners Act expands on this definition to include circumstances where the death occurred:

1.
while temporarily absent from a detention centre, a prison or a lock-up; as well as,

2.
while proceeding to a detention centre, a prison or a lock-up when in the company of a police officer or other official charged with the person’s care or custody.

It is important to note that in respect of those cases where an inquest has yet to be heard and completed, no conclusion should be drawn that the death necessarily occurred in custody or during the course of police operations.  This is a matter for determination by the Coroner after all the evidence and submissions, from those granted leave to appear, has been presented at the inquest hearing. 

In recent years the Department of Corrective Services has been releasing prisoners from custody prior to death, in certain circumstances.  This has generally occurred where such prisoners are hospitalised and will remain hospitalised for the rest of their lives.  Whilst that is not a matter of criticism it does indicate a “technical” reduction of the actual statistics in relation to deaths in custody.  In terms of Section 13A, such prisoners are simply not “in custody” at the time of death.

Standing protocols provide that such cases are to be investigated as though the prisoners are still in custody.

What is a death as a result of or in the course of a police operation?
A death as a result of or in the course of a police operation is not defined in the Act. Following the commencement of the 1993 amendments to the Coroners Act 1980, New South Wales State Coroners Circular No. 24 contained potential scenarios that are likely deaths ‘as a result of, or in the course of, a police operation’ as referred to in Section 13A of the Act.  

The circumstances of each death will be considered in reaching a decision whether Section 13A is applicable but potential scenarios set out in the Circular were:

· any police operation calculated to apprehend a person(s);

· a police siege or a police shooting

· a high speed police motor vehicle pursuit

· an operation to contain or restrain persons

· an evacuation;

· a traffic control/enforcement;

· a road block

· execution of a writ/service of process

· any other circumstance considered applicable by the State Coroner or a Deputy State Coroner

After more ten years of operation, most of the scenarios set out above have been the subject of inquests.

The Deputy State Coroners and I have tended to interpret the subsection broadly.  We have done this so that the adequacy and appropriateness of police response and police behaviour generally will be investigated where we believed this to be necessary.

It is most important that all aspects of police conduct be reviewed even though in a particular case it may be unlikely that there will be grounds for criticism of police.  

It is important that the relatives of the deceased, the New South Wales Police Service and the public generally have the opportunity to become aware, as far as possible, of the circumstances surrounding the death.  

In most cases where a death has occurred as a result of or in the course of a police operation, the behaviour and conduct of police was found not to warrant criticism by the Coroners. However, criticism of certain aspects was made in a number of matters including:

2238/02: The Senior Deputy State Coroner found that the operational tactics of two police officers should have been very different in a situation where it was realised that an individual was potentially ‘psychotic’. In this instance, the police had no power to detain the individual and should not have pursued him when he fled. The Senior Deputy State Coroner made recommendations relating to Police training in mental health issues.

902/03: The State Coroner criticised aspects of the police operation, which culminated in a man’s death. These aspects included the handling of a police shooter, the length of time he remained at the scene, and the failure to disarm and separate him. The Coroner reiterated previous recommendations made with regard to this in critical incidents. There was also criticism of the management of the siege surrounding the failure to consider utilising third party intervention. Recommendations were made that this present practice be revised.

996/03; 997/03; 998/03; 999/03: A Deputy State Coroner felt that police officers may need to “look outside the square” when dealing with what may be a concern for welfare in a domestic situation. It was felt that if Officers had sought further information when they responded to a concern for welfare call, subsequent events may have turned out differently. The Coroner also felt that the Police should not have placed the onus for action being taken on a reported breach of an Apprehended Violence Order on the victim. Accordingly, recommendations were made in relation to the adequacy and frequency of training for all Officers with regard to domestic violence issues. It was also recommended that standard operating procedures be examined with regard to the appropriateness of an arrest in the context of breach of domestic violence orders.

We will continue to remind both the Police Service and the public of the high standard of investigation expected in all coronial cases.

Why is it desirable to hold inquests into deaths of persons in custody/police operations?
I agree with the answer given to that question by Mr Kevin Waller a former New South Wales State Coroner.

The answer must be that society, having effected the arrest and incarceration of persons who have seriously breached its laws, owes a duty to those persons, of ensuring that their punishment is restricted to this loss of liberty, and it is not exacerbated by ill-treatment or privation while awaiting trial or serving their sentences.  The rationale is that by making mandatory a full and public inquiry into deaths in prisons and police cells the government provides a positive incentive to custodians to treat their prisoners in a humane fashion, and satisfies the community that deaths in such places are properly investigated
.

I agree also with Mr Waller that:

In the public mind, a death in custody differs from other deaths in a number of significant ways.  The first major difference is that when somebody dies in custody, the shift in responsibility moves away from the individual towards the institution.  When the death is by deliberate self-harm, the responsibility is seen to rest largely with the institution.  By contrast, a civilian death or even a suicide is largely viewed as an event pertaining to an individual.  The focus there is far more upon the individual and that individual’s pre-morbid state.  It is entirely proper that any death in custody, from whatever cause, must be meticulously examined
,

Coronial investigations into deaths in custody are a monitoring tool of standards of custodial care and provide a window for the making and implementation of carefully considered recommendations.
New South Wales coronial protocol for deaths in custody/police operations
Immediately a death in custody/police operation occurs anywhere in New South Wales, the local police are to promptly contact and inform the Duty Operations Inspector (DOI) who is situated at VKG, the police communications centre in Sydney.

The DOI is required immediately to notify the State Coroner or a Deputy, who are on call twenty-four hours a day, seven days a week.  

The Coroner so informed, and with jurisdiction, will assume responsibility for the initial investigation into that death, though another Coroner may ultimately finalise the matter.  The Coroner’s supervisory role of the investigations is a critical part of any coronial inquiry.

The DOI is also required promptly to notify the Commander of the State Coroner’s Support Section, a small team of police officers who are directly responsible to the State Coroner for the performance of their duties.

Upon notification by the DOI, the State Coroner or a Deputy State Coroner will give directions that experienced detectives from the Crime Scene Unit (officers of the Physical Evidence Section), other relevant police and a coronial medical officer or a forensic pathologist attend the scene of the death.  The Coroner will check to ensure that arrangements have been made to notify the relatives and, if necessary, the deceased’s legal representatives.  Where aboriginality is identified the Aboriginal Legal Service is contacted.     

Wherever possible the body, if already declared deceased, remains in situ until the arrival of the Crime Scene Unit and the coronial medical officer or the forensic pathologist. A member of the Coroner’s Support Section must attend the scene that day if the death occurred within the Sydney Metropolitan area and, when practicable, if a death has occurred in a country district.  The Support Group Officer must also ensure that a thorough investigation is carried out.  He or she will continue to liaise with the Coroner and with the police investigators during the course of the investigation.  

The Coroner, if warranted, should inspect the death scene shortly after death has occurred, or prior to the commencement of the inquest hearing, or during it.  If the State Coroner or one of the Deputy State Coroners is unable to attend a death in custody/police operations occurring in a country area, the State Coroner may request the local coroner in the particular district, and the local coronial medical officer to attend the scene.

A high standard of investigation is expected in all coronial cases.  All investigations into a death in custody/police operation are approached on the basis that the death may be a homicide.  Suicide is never presumed.

In cases involving the police
When informed of a death involving the NSW Police, as in the case of a death in police custody or a death in the course of police operations, the State Coroner or the Deputy State Coroners may request the Crown Solicitor of New South Wales to instruct independent Counsel to assist the Coroner with the investigation into the death.  This course of action is considered necessary to ensure that justice is done and seen to be done.

In these situations Counsel (in consultation with the Coroner having jurisdiction) will give attention to the investigation being carried out, oversee the preparation of the brief of evidence, review the conduct of the investigation, confer with relatives of the deceased and witnesses and, in due course, appear at the mandatory inquest as Counsel assisting the Coroner.  Counsel will ensure that all relevant evidence is brought to the attention of the Coroner and is appropriately tested so as to enable the Coroner to make a proper finding and appropriate recommendations.

Prior to the inquest hearing, conferences and direction hearings will often take place between the Coroner, Counsel assisting, legal representatives for any interested party, and relatives so as to ensure that all relevant issues have been addressed.

In respect of all identified Section 13A deaths, post mortem experienced forensic pathologists at Glebe, Westmead or Newcastle conduct examinations.

Responsibility of the coroner

Section 22, Coroners  Act 1980 provides:

(1)  The Coroner holding an inquest concerning the death or suspected death of a person shall at its conclusion …. record in writing his or her findings …. as to whether the person died, and if so:

(a) the person’s identity,

(b) the date and place of the person’s death, and

(c) except in the case of an inquest continued or terminated under section 19, the manner and cause of the person’s death.

In general terms Section 19 provides:

1. if it appears to the Coroner that a person has been charged with an indictable offence or the coroner forms the opinion that evidence given in an inquest is capable of satisfying a jury that a person has committed an indictable offence and that there is a reasonable prospect of a jury convicting the person of the offence; and 

2. the indictable offence is one in which the question whether the known person caused the death is in issue the Coroner must suspend the inquest. 

The inquest is suspended after taking evidence to establish the death, the identification of the deceased, and the date and place of death. The Coroner then forwards to the Director of Public Prosecutions a transcript of the evidence given at the inquest together with a statement signed by the Coroner, specifying the name of the known person and particulars of the offence.

An inquest is an inquiry by a public official into the circumstances of a particular death.  Coroners are concerned not only with how the deceased died but also with why.

Deaths in custody are personal tragedies and have attracted much public attention in recent years.  A Coroner inquiring into a death in custody is required to investigate not only the cause and circumstances of the death but also the quality of care, treatment and supervision of the deceased prior to death, and whether custodial officers observed all relevant policies and instructions (so far as regards a possible link with the death).

The role of the coronial inquiry has undergone an expansion in recent years.  At one time its main task was to investigate whether a suicide might have been caused by ill treatment or privation within the correctional centre.  Now the Coroner will examine the system for improvements in management, or in physical surroundings, which may reduce the risk of suicide in the future.  Similarly in relation to police operations and other forms of detention the Coroner will investigate the appropriateness of actions of police and officers from other agencies and review standard operating procedures.

In other words, the Coroner will critically examine each case with a view to identifying whether shortcomings exist and, if so, ensure, as far as possible, that remedial action is taken.

Recommendations

The common law practice of Coroners (and their juries) adding riders to their verdicts has been given statutory authorisation pursuant to Section 22A of the Coroners Act 1980. This section indicates that public health and safety in particular are matters that should be the concern of a Coroner when making recommendations (S.22A(2)).

Any statutory recommendations made following an inquest should arise from the facts of the enquiry and be designed to prevent, if possible, a recurrence of the circumstances of the death in question. The Coroners requires, in due course, a reply from the person or body to whom a recommendation is made.

Acknowledgment of receipt of the recommendations made by a Coroner is received from Ministers of the Crown and other authorities promptly.  

Recommendations arising from a number of inquests of Section 13A deaths were made during 2007. 

Some of these recommendations include:

RECOMMENDATIONS

To the Minister for Transport and the Roads Traffic Authority

1. The medical report form to be completed by a medical practitioner and forwarded to the R.T.A. should be altered to include, where a person has been declared unfit to drive, the reason for making that declaration.

2. The medical condition recorded on the medical report form as the reason a person was declared unfit to drive should be included under the medical conditions section of the person’s particulars on the RTA’s computer database and appear on any subsequent medical report form that is generated.

3. A person who has previously been declared unfit to hold a driver’s licence should have to complete form M03, not M01, in order to alert practitioners who carry out the requisite examinations that the results will effect a change of driving status.

4. The Application for Driver’s Licence Form should include a section to identify those who have surrendered their driver’s licences after being declared unfit to drive.

To The National Transport Commission

1. The medical standards for licensing should be made more rigorous to ensure that where a person has previously been declared unfit to drive on the grounds of vision: 

a) the vision test in order to regain the driver’s licence should be conducted only by an ophthalmologist or optometrist and

b) where that specialist does not have the patient’s previous relevant medical history, he or she should consult with the person’s medical practitioner to obtain that history and

c) the confrontation test should not be used as the sole assessment of the person’s field of vision.

2. In the absence of the introduction of mandatory notification, the Commission should consider the best means of encouraging medical practitioners, who at any time in the course of conducting eye tests on a patient discover that the patient does not meet the requirements for holding a driver’s licence, to take action either by referring that person for second opinion from an ophthalmologist or optometrist or notifying the relevant licensing authority directly.

To the Commissioner of Police

Where a police officer has participated in a directed interview under the Police Act 1990, neither the tape nor the transcript of that interview should be included in the brief of evidence submitted to the coroner without first obtaining the consent of the officer being interviewed. Similarly, unless the consent of the interviewed officer has been obtained, no reference to the substance of a directed interview should be made by other police officers (or civilian witnesses) in their Statements included in the coronial brief of evidence.

To the Minister for Health:

That all patients presenting for the first time to hospital for mental health assessment and/or treatment be reviewed and assessed by a psychiatrist

Contacts with outside agencies

During 2007 the State Coroner’s office maintained effective contact with the following agencies:

New South Wales Department of Forensic Medicine (Department of Health);

Division of Analytical Laboratories at Lidcombe (Department of Health);

Aboriginal Prisoners and Family Support Committee (New South Wales Attorney General’s Department);

Aboriginal Deaths in Custody Watch Committee;

Indigenous Social Justice Association; 

Aboriginal Corporation Legal Service; 

Aboriginal and Torres Strait Islander Commission; 

Australian Institute of Criminology in Canberra; 

Office of the State Commander New South Wales Police Service; 

Department of Corrective Services; and

Corrections Health.  

Emergency Management Australia.

Crown Solicitors Office

Close links were also maintained with Senior Coroners in all other states and territories.

OVERVIEW OF DEATHS IN CUSTODY/POLICE OPERATIONS REPORTED TO THE NEW SOUTH WALES STATE CORONER DURING 2007.

All deaths pursuant to Section 13A, Coroners Act 1980, must be investigated by the State Coroner or a Deputy State Coroner.

Deaths in custody/police operations, which occurred in 2007.

These were cases of deaths in custody and cases of death as a result of or in the course of police operations reported to the State Coroner in 2006.  These cases have either been listed for hearing or are still under investigation.

	Year
	Deaths in Custody
	Deaths in Police Operation
	Total

	1995
	23
	14
	37

	1996
	26
	6
	32

	1997
	41
	15
	56

	1998
	29
	9
	38

	1999
	27
	7
	34

	2000
	19
	20
	39

	2001
	21
	16
	37

	2002
	18
	17
	35

	2003
	17
	21
	38

	2004
	13
	18
	31

	2005
	11
	16
	27

	2006
	16
	16
	32

	2007
	17
	11
	28


Aboriginal deaths which occurred in 2007

Of the 28 deaths reported during 2007 pursuant to Section 13A, Coroners Act 1980, 5 were aboriginal, of whom died in custody or police operation.

Table 2: Aboriginal deaths in custody/police operations during 1995 to 2006.
	Year
	Deaths in Custody
	Deaths in Police Operation
	Total

	1995
	7
	0
	7

	1996
	2
	0
	2

	1997
	6
	2
	8

	1998
	2
	3
	5

	1999
	3
	1
	4

	2000
	4
	1
	5

	2001
	5
	-
	5

	2002
	3
	1
	4

	2003
	1
	2
	3

	2004
	2
	3
	5

	2005
	1
	3
	4

	2006
	4
	0
	4

	2007
	3
	2
	5


Deaths investigated by the State/Deputy State Coroners during 2007

During the year, 23  “death in custody/Police operation” inquests were finalised. 

Findings were recorded as to identity, date and place of death, and manner and cause of death

Circumstances of death

Persons who died in custody/Police Operations in 2007:- 

	3 by taking their own life by hanging
	12 from natural causes

	5 from a motor vehicle accident
	1 by choking

	2 from gun shot wounds

	1from overdose of one or more drugs

	4 from injuries received as a result of a jump/fall


Unavoidable delays in hearing cases

The Coroner supervises the investigation of any death from start to finish.  Some delay in hearing cases is unavoidable. There are many different reasons for delay. 

The view taken by the State Coroner is that deaths in custody/police operations must be fully and properly investigated.  This will often involve a large number of witnesses being spoken to and statements being obtained.

It is settled coronial practice in New South Wales that the brief of evidence be as complete as possible before an inquest is set down for determination.  At that time a more accurate estimation can be made about the anticipated length of the case.  It has been found that an initially comprehensive investigation will lead to a substantial saving of court time in the conduct of the actual inquest.

In some cases there may be concurrent investigations taking place, for example by the New South Wales Police Service Internal Affairs Unit or the Internal Investigation Unit of the Department of Corrective Services. The results of those investigations may have to be considered by the Coroner prior to the inquest as they could raise further matters for consideration and perhaps investigation.

In some cases expert medical or other opinion may need to be obtained.  This will necessarily require the selected expert to read and assess the whole file before providing the Coroner with an independent report.

The concerns of the family and relatives of the deceased and possible other interested parties must also be fully addressed. In the case of country deaths, delay can sometimes occur due to the unavailability of a suitable courtroom because of Supreme, District or Local Court commitments in a particular district.

SUMMARIES OF INDIVIDUAL CASES COMPLETED IN 2007.
Following are the written findings of each of the cases of deaths in custody/police operations that were heard by the NSW State Coroner, Senior Deputy State Coroner and the Deputy State Coroners in 2007. These findings include a description of the circumstances surrounding the death and any recommendations that were made.

1706/03


Inquest into the death of Robert Miskovic on Gladesville Bridge, Pyrmont on 2 October 2003. Finding handed down by Senior Deputy State Coroner Milledge 0n 20 June 2007.

At 4.30 am on Thursday 2 October 2003, Highway Patrol Officers, Sergeant Tony Boss and Senior Constable Brett Jackson commenced speed enforcement duties on the Western Distributor of the Anzac Bridge.

This was an RTA Funded Speed Operation, which was part of an extended State-wide Road Safety Campaign for the October Long Weekend. This particular phase of the Operation was to finish at 7am that morning. It was intended that the Police capture the activity of vehicles leaving the city to travel west across the Bridge.

Sergeant Boss’ vehicle was Highway Patrol Car ‘Surry Hills 204’; Senior Constable Jackson’s vehicle was Highway Patrol Cycle ‘Surry Hills 252 ’.

Fifty minutes earlier, Robert Miskovic was seen to leave The Palms Hotel Chullora, having spent a successful night playing the hotel’s poker machines.  Benjamin TIATA, a hotel employee, had payed Mr Miskovic $3000 in winnings comprising a $2000 cheque (curiously unsigned at the time of issue) and $1000 cash.  Mr Tiata remembers his patron as there were only a few customers in the establishment late that evening and early morning.  He had served Mr Miskovic 3 or 4 schooners of beer just before midnight. His evidence is that when he left Mr Miskovic did not appear effected by alcohol.

Earlier that evening Robert Miskovic had visited a friend, Ivan GAVRAN in Dundas Valley and the two had watched a video together, talking and sharing a couple of beers.  Mr Gavran says that his friend of ten years was in good humour and was looking forward to the long weekend ahead.  Robert had purchased liquor for an intended party and it was still in the car. It appears that when Mr Miskovic left Ivan’s home at 11pm, he travelled to the hotel where he stayed for several hours.

What remains unknown is his whereabouts for the three hours leading up to the incident that claimed his life. One colleague suggests that he may have attended the Casino to continue his ‘winning streak’ and given the entry point to the Bridge, it is probable that he continue to gamble at the Casino after leaving Chullora.

Robert Miskovic

Robert Miskovic was a 30 year old sign maker employed at Deneefe Signs, James Ruse Drive, Granville.  He had been working there for a number of years and was considered a very good employee.  He was reliable, punctual and took very little time off work for illness.  His elder brother Greg said that he was so respected by his employer, that on the day of Robert’s funeral, his workplace ‘shut up shop’ to allow all of his colleagues to attend.

Robert had been extremely close to his mother and her death 3 years earlier affected him greatly. He had a close and loving relationship with his father.

Robert did not like driving his own prized Chrysler Ventura to leave at work all day at Granville.  His father would drive him to and from work in his own car (the Commodore) and they would visit friends or family on their way home.  Greg Miskovic believes this arrangement suited both of them and gave his father something to do each day.

Robert Miskovic had been driving since 1991.  He had two prior drink driving offences against him.  The first ‘Drive with Middle Range Concentration of Alcohol’ occurred on 16 November 1994 where he was fined and disqualified for 8 months.  The second offence ‘Drive Middle Range Concentration of Alcohol’ occurred 15 November 2001.  He was fined and disqualified for 12 months following this second offence.

At the time of death, Robert’s alcohol reading was .185, well and truly into the ‘High’ Range category of drink driving.  It was his third offence within 10 years and any penalty, on detection, would have been severe, including a possible period of incarceration.

Robert appears not to have slept at any time that day.  He was severely affected by alcohol.  He had not eaten. Any encounter with the police would have dire consequences for him given his alcohol consumption.

Evidence was given that his driving and judgement would have been significantly impaired.  His eyes would have taken longer to focus ‘at distance’.  He would take longer to adjust to ‘light and dark’. His capacity to ‘track’ the vehicle would have been severely impaired.  His ‘response time’ would have been longer. His eye movement would be limited, peripheral vision would be ineffective. 

His co-ordination and use of driving instruments, particularly the steering wheel would be greatly impaired. His level of control over the vehicle was dangerously (and fatally) inadequate.

Evidence of his earlier driving (prior to the police intervention) had his vehicle driving erratically and with great speed.  All witnesses attested to his speed being well in excess of the speed limit, most believing it to be around 100 kph in a 60kph zone. Some witnesses expressed the speed as ‘flying’.

The Offence

At the time Robert Miskovic was detected by Sergeant Boss’ L.I.D.A.R. speed ‘gun’, he was travelling at 96 kph in a 70kph zone. Robert had borrowed his father’s Commodore that morning and was on his way to work at Granville.

Sergeant Boss, in accordance with the police protocols at that time, ran onto the roadway standing almost in front of the offending vehicle indicating for it to ‘stop’.

Senior Constable Jackson, who was returning to the Sergeant’s vehicle following the issuing of an infringement notice to another motorist, also indicated to Mr Miskovic to ‘pull over’.

Senior Constable Jackson and a civilian witness, both said that Mr Miskovic looked in the direction of the police officers, slowing a little before accelerating away.  This action is indicative of the driver being aware of the police efforts to have him ‘stop’.

Sergeant Boss immediately ran to Surry Hills 204, and after securing equipment, left the enforcement bay to catch up with the offending motorist.  The time taken for Sergeant Boss to join the traffic is measured in seconds.  Given the traffic conditions, his ‘pursuit’ speed varied from 40kph to about 120kph at one point.

Mr Miskovic’s vehicle had well and truly pulled away from the Officer to a point where he could no longer be seen.

There is no doubt that Sergeant Boss intended to pursue Mr Miskovic. At 6.32am and 40 seconds he called VKG Police Radio and advised “204 Urgent, in pursuit”. Ten seconds later at 6.32am and 50 seconds he advised Radio “…ambulance and rescue thanks to Victoria Road at White Bay”.

At no time during this ‘pursuit’ did Sergeant Boss have Mr Miskovic’s vehicle ‘in view’ nor would Mr Miskovic have seen the pursuing police officer.  He would, however, rightly anticipate that he would be ‘chased’ to be apprehended.

The Collision

Evidence was taken from a number of motorists who witnessed Mr Miskovic’s driving immediately prior to the collision.  Some of them were victims themselves that morning, others just watched in horror as the tragic events unfolded.

One witness, Michael Boyle, was manning a gantry crane at the works yard off James Craig Road, Rozelle.  He was twenty feet above road level and could view the roadway unimpeded. He states: “I heard a load bang come from the direction of the road.  I looked over onto Victoria Road and saw an old brown car had hit a white van.  When I first saw this brown car, which was an old model Commodore, its back end was up in the air and it then swung around and came back down on the road.  From what I could see, it looked like the Commodore had hit the van head-on and the Commodore was the best part of half a lane into the traffic going into the city.

“All this traffic then started to come to a stop and a couple of people got out of their cars and rushed over to the van and the Commodore.  About 15 seconds after the accident I saw a police car pull up.  It had come from the direction of the city and I noticed when it pulled up it had its sirens and flashing lights on” (my emphasis for this important piece of evidence).

Prior to impact, Peter Clifton had seen the Commodore “weaving in and out of lanes overtaking other traffic”.

Brian Thomson told the inquest “I saw this car was flying and I thought he must have been doing 100…this car had past me at high speed and he went over the rise of the bridge.  As he went past I said to myself  ‘This guy’s not going to make the corner’, and I felt sick.  I could see the oncoming traffic on the other side of the road and I was frightened.  I could see the brown car was starting to drift.  I though that the driver was not going to be able to control the car”. The car disappeared from Mr Thomson’s view, however within seconds he came across the carnage.

Truck Driver, Gavin Fisher “I heard a huge screech of tyres.  I saw a brown Commodore going across my lane and there was blue smoke around. Then the Commodore went straight into a van like a t-bone.  I heard a huge smash”.

Other witnesses state they saw the Commodores tyres leave the roadway as he struggled to correct his out of control vehicle.

Liam Cullen was a victim of the impact.  

Travelling to work that morning, he was in the extreme right lane of three lanes that turn left to go over the Anzac Bridge towards the City.  The traffic was moderate but starting to get busy towards peak hour. He was next to the white van, that was in his lane to his left, perhaps a car length in front of him: “When I noticed the Commodore, I thought it looked out of control. It was coming downhill towards the dip in the road.  It looked like the driver may have been travelling too fast and was trying to regain control. The car was slewing side to side but I don’t think it was skidding at this stage.  The traffic westbound was moderate, probably about the same as the traffic I was in heading eastbound.

“Probably about a second after I first saw the Commodore, it appeared to veer suddenly into my lane.  It hit one of the witch’s hats and I saw that this vehicle was now skidding.  I saw some smoke from its tyres and heard screeching sound.  I immediately applied my brakes forcefully.  My vehicle started skidding and I was also aware of the white van beside me skidding as well.

“The Commodore then shot straight across my lane on an angle and hit the white van head on.   The Commodore hit the van in the front, probably more towards the driver’s side.  This impact occurred no more than three to four metres in front of my car.

“After the impact, the Commodore spun around and the back of this vehicle gouged the passenger side of my car”

Mr Miskovic’s vehicle had lost its front bumper portion of the Commodore and it had speared through Mr Cullen’s windscreen narrowly missing the driver.

Evidence of Dr Istvan Szentmariay, Forensic Pathologist, who examined Robert Miskovic ‘post mortem’, is that death would have been instantaneous.  Mr Miskovic had died on impact.

Mr Andriji Franich, Carpenter, had been the driver of the severely damaged white van. He remembers the Holden coming towards him ‘head on’ from the other side of the Bridge.  Mr Franich, lost consciousness on impact, but awoke to find himself trapped in the wreckage.  He sustained horrific injuries that have affected his life forever.  Once a keen sportsman and proud tradesman, he is now restricted to walking with a stick following years of surgery and physiotherapy.  He moves slowly and with difficulty as a result if this awful event.

The Police Operation

Robert Miskovic’s death is examinable by the State Coroner or one of her Deputies as it arose during the course of a police operation.

Section 13A(1): A coroner who is the State Coroner or a Deputy State Coroner has jurisdiction to hold an inquest concerning the death or suspected death of a person if it appears to the coroner that the person has died or that there is reasonable cause to suspect that the person has died:

(a) not applicable

(b) as a result of or in the course of police operations

(c) not applicable

(d) not applicable

(2) If jurisdiction to hold an inquest arises under both this section and section 13, an inquest is not to be held except by the State Coroner or a Deputy State Coroner.

The ‘speed detection’ operation undertaken by Sergeant Boss and Senior Constable Jackson is a ‘police operation’ for the purpose of this section as was the ‘police pursuit’ called by Sergeant Boss.

The NSW Police Video Operations Section together with Detective David SHAW conducted a re-enactment of the attempted ‘traffic stop’ and Sergeant Boss’ ‘pursuit’.

There is no doubt that Police Protocols were strictly observed.

However, when the enactment showing Sergeant Boss running across traffic lanes to alert the delinquent driver to ‘stop’ was viewed, a collective ‘gasp’ was discernable in the courtroom. I am aware that the need for police to risk their own welfare this way is now at an end following the tragic death of another officer at a roadside police operation.  Therefore there is no need to comment further.

I am (as always) concerned that motorists affected by alcohol as Mr Miskovic was, can be pushed to excessive speed and action where they are desperate to escape apprehension or simply detection. 

Under the extreme effects of alcohol, Mr Miskovic’s reckless driving was a danger to himself and others.  It is also of concern that this carnage, that is the death of Mr Miskovic, and the injuring of Mr Franich was occasioned during the course of a police operation intended to impact on road safety. Many witnesses expressed the view that it was amazing that more cars were not involved in the collision.

There is no evidence to suggest that police in anyway pursued him to his death, however, there is evidence that after becoming aware that he had been detected, he sped up to avoid any consequence. 

Surely the police and public (particularly the severely injured Mr Franich) would have been best served by a static police operation where the police presence could be observed on the side of the roadway and a fixed speed camera to the vehicle operated.  In this instance, drivers would have nothing to gain by speeding away from the device, as their offence would have already been captured. 

Finding

I find that Robert MISKOVIC died on 2 October 2003 on the Anzac Bridge, in the vicinity of Victoria Road.  His cause of death is ‘multiple injuries’ sustained in a motor vehicle collision.  At the time of death, Mr Miskovic was being pursued by police after failing to stop at a police roadside Speed Operation.

Comment

As this was viewed by the NSW Police, and the NSW State Coroner, as a ‘critical incident’, a police officer who was foreign to the Command where Sergeant Boss and Senior Constable Jackson were attached, was to be tasked with the difficult investigation into the circumstances of Mr Miskovic’s death.  

It was also necessary for the investigating officer to critically analyse the ‘police operation’ to ensure compliance with Commissioner’s Directions and Protocols.

Detective Senior Constable David Shaw, Balmain LAC, was tasked with this important investigation. As a result of his thorough and professional application to duty, I am satisfied that every aspect requiring attention was dealt with at inquest.

He is to be commended for his sensitivity and integrity in dealing with all witnesses and Mr Miskovic’s loving and committed family. The integrity of his investigation reflects extremely well on him personally and his Commanders.

There were many civilians who rushed immediately to the crash scene to render assistance.  I commend their actions.  I particularly want to acknowledge:

Dr Andrew Jackson who tried desperately to detect life in Mr Miskovic and assist the injured.

Truck Driver, Gavin Fisher, who stood guard over the scene with his fire extinguisher waiting to do what he could if a fire erupted. 

Mr David Firoozi, who, drawing on his first aid knowledge, freed the trapped van driver, Mr Franich, from his seatbelt, to allow at least some movement while he waited to be freed by Rescue personnel. Mr Firoozi was acutely aware that the escaping petrol and oil could easily have resulted in an explosion.  Despite this (and a warning to move from the area) he was determined to stay with the driver in case he was needed should the van explode. His actions were amazing and heroic.  

609 of 2006
Inquest into the death of Paul John Boyd at Narromine on the 29th November 2003. Finding handed down by Deputy State Coroner Milovanovich on 3 April 2007.

In the early hours of the 29th November 2003, Paul Boyd and a companion were alleged to have been involved in an offence of entering a property and stealing there from.  The incident was reported to an off duty police officer and an off duty correctional officer who investigated the alleged incident.

A short time later an incident took place in which it was alleged that the off duty police officer and the off duty correctional officer assaulted Mr Boyd.  It was alleged that the deceased had been crash tackled to the ground.  The deceased died shortly after the alleged tackle.

The death of the deceased was determined to be a death falling within the provisions of Section 13A of the Coroners Act, 1980, on the basis that a serving Police Officer was alleged to have been involved in events leading to the death of the deceased.

At inquest the Coroner determined that he was satisfied that the admissible evidence was capable of satisfying a jury beyond reasonable doubt that a known person(s) had committed and indictable offence and that there was a prospect that a jury would convict a known person(s) of that indictable offence.

Accordingly the Coroner terminated the Inquest pursuant to the provisions of Section 19 of the Coroner’s Act, 1980.

Finding.

That Paul John Boyd died on the 29th November 2003, at Derribong Street, Narromine in the State of New South Wales.  Inquest Terminated pursuant to Section 19 of the Coroners Act, 1980.

110 of 2004
Inquest into the death of Awala Mohamed at Kogarah 14 January 2004. Finding handed down by Senior Deputy State Coroner Milledge on 15 June 2007.

On Wednesday 14 January 2004 Matthew Fitzhenry was preparing to entertain some friends for dinner at his new home in Riverwood.  He had only been in the Unit for two days. It was conveniently located two blocks from the local shopping centre.

That afternoon he needed to buy ice cream and malt powder from the local supermarket.  Carrying a plastic bag containing his purchases, he encountered Mr Awale Mohamed as he walked home. 

His account of that moment is: “I was walking at an average pace…when I was in front of the Video Ezy store… suddenly, I felt and saw an arm come over my left shoulder and I think it was his left hand.

“I realised at this point that I was being attacked.  In hindsight, I believe that after the males left arm came over my left shoulder that this must have been when I was stabbed to the right side rib area.  I believed that at this time there was a pause, and he may have been waving his arm around, the one with the knife in it.  He was mumbling and I would describe his voice as being ‘strained’.  I thought at the time by the noise he was making that he might be mentally ill.  After the pause, I didn’t see the stabbing occur, but I could feel that it was happening.  Those stab wounds were to my back and chest areas.

“At this point, I was being stabbed in the chest, and I know that I fell to the ground.  About then I took hold of his hand that was holding the knife, I believe that it was his right hand, with my left hand and I could see that he was holding a knife, described as having a blade about 10cm long”

In that very short time, New South Wales Police Acting Inspector Raffic AJAKA, a police officer for 21 years, was at the scene calling on the assailant to drop the knife.

Mr Fitzhenry states: “At this point I remember whilst holding his hand he turned around and faced the policeman.  I recall that the policeman was on the roadway at this point.  I could see a police car maybe behind, where the policeman was standing it wasn’t very far away.

“The male turned to the policeman facing him completely, and by this time I was on the ground.  I saw the policeman who had a gun in his hand.  I believe that the policeman was hesitating because he was trying to decide what to do”

A/Inspector Ajaka had been at the Riverwood Police Station having started his shift at 1pm that day. About 3pm he was in the police vehicle travelling towards the shopping centre.  

Outside the Video Ezy store he saw what he initially believed to be two males wrestling with each other: “I thought it was a real joke, these guys were just having a go at something.  And then there was a bit of a tussle between them, as I got closer.  I know the young bloke was not attacking the other bloke in anyway at all.  He was just sort of standing there with the fear of God in him, he just looked so frightened”

Detective Senior Constable Mark ZDJELAR investigated the circumstances of Mr Fitzhenry’s stabbing and the shooting of Mr Mohamed.  He best summarises A/Inspect Ajaka’s account in his comprehensive statement:

‘A/Inspector Adjaka stopped the police vehicle outside Video Ezy against the kerb ‘I pulled over to make sure that everything was alright and as I pulled, as I parked the car, I stopped fairly, almost next to where they were so to speak.  I called for urgent assistance ‘cause I could see that this, like I said, this bloke had a knife.

I couldn’t get much over the air ‘cause as soon as I stopped it just, I had to get out there to make sure that everything was all right.  So I got out with my portable.  As I got out the door this bloke just started stabbing the other, the young bloke, numerous times. I can’t remember how many times he stabbed him, but numerous times over the chest and I don’t know what other area.  I grabbed my baton with me at the time.  

That’s my steel baton, the vehicle baton, not the short baton, the actual steel baton that’s provided in the police cars. I approached yelled out to this bloke to drop the knife, drop the knife.  He wouldn’t do it; he just kept stabbing this other bloke.  Then he stopped, after I called on him again to drop the knife and as I was approaching.  Then the other young bloke dropped to the ground, the one that he was stabbing and Mr Mohamed started stabbing himself in the, around the chest area.  I kept calling out to him to stop, drop the knife, but he didn’t.  Then he came at me, running.  At that time I made up my mind to drop my baton and I pulled out my service revolver.  

Again I called on him to drop the knife and he just had these crazy eyes.  He just looked crazy.  He just kept coming at me.  I shot one, I let go of one shot to the lower part of his body in an attempt to slow him down or stop him.  That didn’t do anything and I don’t know if that particular shot hit him at all.  

But he kept coming at me and there was nowhere for me to go, I was at my police vehicle just about.  There were other people around; I didn’t know what he was going to do.  He was about two to three metres away from me and I had to, had to fire another shot.  He kept coming, another shot.  He seemed to stop in his tracks momentarily and then drop to the ground.

‘All I know, I remember calling over the police radio for urgent assistance, the ambulance.  I bent over and tried to calm Mr Mohamed down. I told him everything would be all right, just relax, the ambulance will be there shortly.  He was still breathing and looking at me crazily’.

Awale Mohamed had been fatally wounded by a combination of a single gunshot wound to the chest and his self-inflicted stab wounds.

Mathew Fitzhenry was treated urgently at St George Hospital. Mr Fitzhenry was suffering shock with a high respiratory rate.  A drain was inserted in his chest evacuating 1500mls of blood. Mr Fitzhenry required emergency surgery.  A right posterolateral thoracotomy was performed and a further one litre of clotted blood was evacuated from his chest.

Dr Ursic, Mr Fitzhenry’s treating physician, opines that his patient had suffered life-threatening injuries.

Mr Fitzhenry itemised the injuries he sustained: “Following surgery I can now relate that I suffered the following injuries as a result of the attack; I have a wound under my right armpit area, two wounds to my right side chest area which struck my right lung, a small wound on my right hand shoulder, three small wounds on my left arm, two on my left forearm and one in the left bicep, a small wound on my upper right leg to the rear”. Added to the physical injuries are the emotional scars from that awful encounter.

Awale Mohamed’s Mental Health

Awale Mohamed was 31 years old at the time of his death.  He made his way to Australia from Somalia in September 1996 and successfully claimed ‘refugee’ status.  After being granted a protection visa he was to become an Australian citizen on 30 June 2000.

A highly intelligent man he was studying at the University of Canberra prior to moving to Sydney.  He had already obtained a Science degree and was widening his academic base by undertaking a degree in Education.  

Sadly his studies were interrupted as he became paranoid believing other students were talking about him and following him.  

Awale’s student colleagues, who were good friends of his, say that they noticed a dramatic change in his disposition.  His moods varied from aggression to being frightened and paranoid.  His paranoia appeared to have been worsening when he left the Territory to live with family in Sydney.

On 7 December 2003, Sugule Mohamed, Awale’s cousin, collected him from Canberra. Sugule had a close and trusted relationship with Awale.  Awale had stayed with him towards the end of November and expressed to his cousin the problems he believed he was having with other students.  Despite these concerns, Sugule believes Awale was keen to return to campus to complete his studies. Awale told Segule he had support from the University Counsellors.

Awale Mohamed lived with Sugule, Sugule’s wife Belinda Moylan and their young son in their Riverwood Unit. Sadly, despite the support from his devoted family, Awale’s condition deteriorated alarming those that loved him.

He confided in Ms Moylan that: “I don’t want to live like this anymore, I can’t live like this I want to die, I think I would be better off dead”.

Ms Moylan immediately alerted her husband to Awale’s condition and the family agreed to seek medical assistance for him as a matter of urgency.

Attempts for Medical Intervention

Bankstown Medical Centre was closed so cousin Guled Mohamed took Awale to his own General Practitioner on 12 January 2004.  Whilst Dr Riad was a generalist clinician, she had considerable experience in the area of Mental Health.

Dr Riad, quite appropriately referred Awale Mohamed to a psychiatrist, Dr Younan, after taking an extensive history from both Guled and Awale.  She also prescribed the mood stabilising drug ‘Zyprexa’.

Whilst she had considered her patient was suffering from some form of psychosis in an early stage, he did not express to her any suicidal ideation.  She did consider that he required urgent psychiatric intervention as his condition could deteriorate very quickly.

It was clear to Dr Riad that her patient would accept treatment, however he did not want to go to hospital.  To accommodate another preference, Dr Riad arranged for him to be seen by an Arab-speaking Psychiatrist.

Dr Riad believed her patient would be seen quickly by the Psychiatrist and did not believe his condition (at that time) required him to be scheduled under the Mental Health Act. He was a voluntary patient and had very good support from his family. 

She had not been told of any expressed thoughts of suicide, so believed he was not at risk of self-harm nor a risk to others.  Given his presentation, I agree with her assessment.

Dr Riad arranged with Awale to return in one week or earlier if necessary.

Unfortunately Dr Younan could not accommodate an appointment until February. Dr Riad was initially unaware of this complication.

When told that Dr Younan was unavailable, Sugule and Belinda sought to make other arrangements.  Ms Moylan contacted a friend, Ms Rubina Khan, a clinical psychologist at Westmead Children’s Hospital.  When told of Awale’s condition, Ms Khan very sensibly told the family to seek out a psychiatrist and gave them the phone number for the St George Acute Mental Health Team. That same afternoon, Ms Moylan rang the number and spoke to Nurse Evan Freeman.  Nurse Freeman suggested an appointment the following day.

On Tuesday morning, 13 January, Nurse Freeman contacted Ms Moylan and a 2pm appointment was organised. Whilst Belinda and Segule attended for the assessment with Awale, Ms Moylan left the actual meeting to the men and Nurse Freeman.

Nurse Freeman assessed Awale Mohamed as ‘low risk’ and a ‘Management Plan’ was devised which included Awale attending psychiatrist Dr Younan.

Nurse Freeman presented the history of his patient at a Cross Over Team meeting that afternoon.  The Psychiatric Registrar was part of that meeting.

That same day, Guled had taken his son to Dr Riad. During that consultation, Guled told the doctor that Awale had not been taking his medication and that the psychiatrist was unable to see him urgently.  Later Dr Riad attempted to contact the Psychiatrist herself to no avail. She rang Guled to impress on him the real need to take Mr Mohamed to hospital.

Awale left the Hospital.  The following day he had lunch with members of his family at Riverwood.  After lunch he went to the shopping centre to buy cigarettes.  It is there that he engaged in that fatal encounter with Mr Fitzhenry.

The Issues for Inquest

Mr Mohamed died during the course of a police operation and for that reason an inquest into the cause and manner of his death is mandatory under Section 13A, Coroners Act:

Section 13A (1) A coroner who is the State Coroner or a Deputy State Coroner has jurisdiction to hold an inquest concerning the death or suspected death of a person if it appears to the coroner that the person has died or that there is a reasonable cause to suspect that the person has died:

 (b) As a result of or in the course of police operations

The issues for both the Coroner and Mr Mohamed’s family were the same:

· Was the force used by Acting Inspector Ajaka justified in these circumstances?

· Was Awale Mohamed shot in the execution of the police officer’s duty?

· Did Awale Mohamed receive appropriate medical treatment on presentation to St George Hospital?

The Adequacy of the Medical Intervention

Nurse Freeman denies Belinda Moylan expressed her desire to have Awale assessed by a Psychiatrist. Ms Moylan’s evidence is very clear that the family wanted their cousin seen by a psychiatrist.

The evidence weighs in favour of Ms Moylan’s recollection and I find that the request for a doctor was in fact made to Nurse Freeman.

There is no doubt that the family was acting responsibly and urgently to get Awale assessed and treated.  Dr Riad advised them of the need for a psychiatrist and they accepted that advice, trying themselves to arrange an appointment with Dr Younan. Belinda Moylan’s friend, Rubina Khan, an experienced clinical psychologist, advised Ms Moylan that Awale needed to be seen by a psychiatrist and furnished Belinda with the phone number of the mental health workers. They made immediate contact to arrange an urgent consultation.  It is inconceivable that Ms Moylan would omit the one thing the family was chasing; that is an assessment by a specialist doctor.

Even Nurse Freeman’s evidence weighs in favour of Ms Moylan’s account. He tried to arrange the Psychiatric Registrar to review Mr Mohamed at 3pm however the doctor was not available at that time.

The New South Wales Department of Health reviewed the circumstances of Mr Mohamed’s treatment following his death.  Professor David Greenburg, Forensic Psychiatrist, chaired the Review Panel. Its brief was to consider the possibility of any systemic failure of St George Hospital. The Mohamed family did not participate in the review and I can appreciate why they did not want to involve themselves at that stage.

The Review was extremely thorough and produced an honest Report into the circumstances of Mr Mohamed’s presentation and treatment at Hospital.

Nurse Freeman assessed Awale Mohamed using a ‘risk assessment rating scale’. The Reviewing Panel was critical of that process commenting that his ‘scale’ had not been validated. The scale was inadequate in rating risks of harm to himself or others and was non-specific in how to rate patients with multiple risk factors.

Nurse Freeman was Mr Mohamed’s ‘Primary Clinician’ and it was incumbent on him to undertake a comprehensive assessment of his patient.  This would ensure appropriate ‘follow on’ treatment for Awale Mohamed.

St George Hospital had in place a ‘Primary Clinician Model and Role’ Policy to ensure the initial assessment of any patient was sound. This policy was devised to enable the initial clinician to determine if the patient needed to be immediately assessed by a psychiatrist.  

Should it be determined that a psychiatrist is not required at that initial stage, the case history of the newly assessed patient is presented at the Cross Over Meeting. This is the course Mr Mohamed’s case management took.

The Reviewing Panel was critical that the process at these meetings did not allow sufficient discussion by all team members.  Overload appears to be a factor with 8 new referrals per day added to an existing caseload of 32 to 38.

The Review found there were no policies to set out when a doctor should be involved in the assessment of a patient.

The Panel noted there were elements in Awale Mohamed’s presentation that necessitated assessment by a Psychiatrist;

· First presentation at a mental health service

· First episode of paranoid psychosis

· Acute deterioration over three days preceding the assessment

· Acting on his paranoid beliefs

· Expressed thoughts of suicide

A Psychiatrist should have assessed Awale Mohamed on that Tuesday following his initial assessment by the Primary Clinician, Nurse Freeman.

Nurse Freeman’s judgement was way out of step with others trained and untrained that knew of Awale Mohamed’s mental disposition.  Dr Riad’s initial assessment was;

That he needed urgent psychiatric intervention and tried to accommodate Awale’s phobia of attending hospital by organising a private clinician. Later when she discovered he was no longer compliant with her treatment, she urged the family to get him to hospital.

Ms Khan on hearing of his symptoms encouraged her friend to get Awale immediately assessed by a psychiatrist.  Belinda Moylan, her husband and family wanted him assessed by a psychiatrist.

Mental Illness is not an exact science.  Nurse Freeman knew of Awale’s earlier expressions of suicide.  Too much reliance was given to the subjective features of his presentation and by that I mean, Awale stating that he was no longer suicidal.  Dr Riad correctly diagnosed his deteriorating condition and understood the urgency in having him treated.

Dr Riad’s Treatment of Mr Mohamed

I agree with Mr Quinliven, Counsel for Dr Nadia Riad, that the doctor ‘anticipated that her patient would have received specialist psychiatric advice within that time’ (i.e. within the week). He urges that I find that Dr Riad’s overall treatment of her patient ‘exemplified a high order of thoughtfulness and diligence’.  I agree.

Nurse Freeman’s and Mr Mohamed

Whilst it was not part of this Coroners brief to delve into the overall resourcing of Mental Health Services at St George Hospital, it was evident in Nurse Freeman’s evidence that the system was stressed at the time of Mr Mohamed’s presentation. 

The mental health of a deceased is too often a factor to be considered at inquest.  The Mental Health System is frequently under scrutiny for that reason.  Coroners have, over a number of years, recommended much needed changes to the System to ensure the mentally ill, and the families that have to cope with the condition, are properly catered for.

Nurse Freeman’s assessment process was flawed.  He did however ensure that Mr Mohamed was seen by a Primary Clinician (himself) for assessment as soon as possible. He spent time with Mr Mohamed and his cousin and tried to engage the Psychiatric Registrar. Nurse Freeman phone the family the next day to follow up on Awale’s state of health.

The next contact Nurse Freeman had with Mr Mohamed was to identify him to police in the Emergency Ward following the shooting.

Given Awale Mohamed’s presentation during the assessment, and the personal history provided by the family at hospital and during the earlier phone conversation, he should not have been released from hospital without being seen by a psychiatrist.

Mr Gregg Counsel for the South Eastern Sydney and Illawarra Area Health Service, in his submission states: “Any attempt to analyse and classify psychiatric disorders is necessarily subject to a variety of difficulties and obstacles.  It is helpful to consider the observations of Dr Peter Shea in the second edition of his book ‘Psychiatry in Court’, Hawkins Press 1996.  Dr Shea, a forensic psychiatrist, is a former president of the Mental Health Review Tribunal, an Associated Professor at Sydney University and occupies a senior position at Morisset Hospital:

‘Mental Health and Mental illness or mental disorder are impossible to define in general terms (a) because there are socially and culturally determined, and (b) because there are both subjective and objective elements involved.  The result. Is that there is no single definition. That comes anywhere near to encompassing a general professional consensus’

Mr Gregg further submits “The diagnosis or determination of ‘mental illness’ whether for the purpose of the Mental Health Act 1990, or more generally, can thus be seen to depend upon the extent to which the subject is displaying the relevant symptoms in any particular point in time.

“This is particularly important in this case since all any clinician can do is to examine the subject to determine what if any symptoms are present and thereafter use clinical judgement to determine the seriousness of such symptoms and to make a diagnosis”.

There is no part of this submission that I disagree with.  A ‘Clinical Judgement’ was the crucial factor with Awale Mohamed.  

The primary clinician, Nurse Freeman, placed great weight on his patient saying he was not suicidal and that did he did not have plans to ‘self-harm’. The objective features i.e. the reports from his family, his deteriorating mental condition over the preceding days and, added to that, the background of Mr Mohamed being a political refugee (in terms of his paranoia), should have factored considerably in his assessment.

It was clear that Nurse Freeman was working within a framework that was accepted practice at the Hospital.

Dr Bruce Westmore, Forensic Psychiatrist, agreed with the observations of the Reviewing Panel that there were sufficient indicators to suggest Mr Mohamed should have been seen by a psychiatrist and that such assessment should have been undertaken at presentation at the Acute Mental Health Unit.

Dr Westmore opines the Nurse should have contacted the Psychiatric Registrar to have them attend Mr Mohamed. He believes that the assessment scale can be both useful and problematic and that ‘they were no substitute for a proper clinical assessment’.

Dr Westmore took a broad approach to assessment and stated that a psychiatrist for expert assessment should see all presentations like Mr Mohamed. 

He likens the situation to that of a medical patient who presents at a hospital failing to be seen by a medical doctor.  I agree.

Professor Greenburg does not embrace that proposal, however he opined as a professional and experienced psychiatrist, that a psychiatrist should have seen Awale Mohamed on presentation. He qualified this as a ‘personal’ opinion based on his acquired knowledge.

These opinions, as well as years of experience dealing with the same issues at inquest time after time, convince me that the only solution to this significant issue is to have all ‘first time’ presentations seen by a psychiatrist or psychiatric registrar for assessment.

Subsequent Changes

I accept the submission by Mr Gregg, that implementing strict guidelines for minimum staffing requirements will always be problematic due to worldwide shortages of psychiatric practitioners.  Mr David McGrath, Director of Mental Health and Drug and Alcohol Programs, submits that the problem requires a national action plan to produce a much greater number of undergraduate training places in medicine and nursing.  It appears to be recognised that appropriate resourcing of mental health services is at a critical level.

I also accept that the Area Health Service has responded appropriately in reviewing this critical incident. It is obvious from the evidence given at inquest that there has been a marked improvement in guidelines and protocols dealing with the assessment of the mentally ill.  It is also noted that systems are continually evolving.

Circular 060 ‘Responsibilities of Registrars and Consultants for the Acute Community Care Team has been developed to ensure the Registrar is available to discuss:

1. All police presentations to the Mental Health Centre or Emergency Department

2. Any presentation of a voluntary patient to the ED or the MHC where there is a concern of risk to self/suicidality or risk of harm to others

3. Any presentation felt to require psychiatric admission

4. Any presentation where there is diagnostic uncertainty

5. With the ACCT at any time at the time of any assessment requiring medical advice/intervention and

6. Any mental health issue about which the ACCT or ED is concerned

The Shooting of Awale Mohamed

Mr Mohamed died as a result of the combined effects of a gunshot wound to the chest and self-inflicted stab wounds.  Dr Botterill, the Forensic Pathologist who examined Mr Mohamed post mortem opined whilst it is likely that Mr Mohamed was fatally wounded by his own actions in stabbing his chest, his condition was such that (after the shooting) the totality of his injuries were not survivable.

There is no doubt that at the time of the shooting Awale Mohamed, mentally ill, was repeatedly stabbing Mr Fitzhenry and Mr Fitzhenry’s life was seriously in jeopardy.

This event was taking place at about 3pm on the footpath in a busy shopping centre.  Members of the public were in the vicinity and the adjacent roadway was busy with peak hour traffic.

There were many independent witnesses to the shooting and whilst there may be subtle differences in their recall, all support the version of events as detailed by Acting Inspector Ajaka.   

I find that the action and conduct of Acting Inspector Ajaka was appropriate and reasonable in all the circumstances.

A/Inspector Ajaka had to exercise his judgement quickly and under the most stressful circumstances that could every face a member of the Constabulary. The issues for the Inspector were:

· Saving the life of Mr Fitzhenry

· His own self defence as Mr Mohamed advanced towards him

· The defence of members of the public who could reasonable have been in the vicinity, and 

· Controlling the use of his firearm to ensure that others were not struck by bullets or shrapnel

There is evidence that some witnesses were positioned behind a window and glass doors in the Video Ezy store as this awful tragedy was unfolding.  This was immediately behind Mr Fitzhenry and Mr Mohamed and in the direction of the gunshots.

It has been suggested by the family that had the Officer received appropriate Mental Health training he could have taken a different approach.  I can appreciate that this desperately sad family would feel this way having lost a valuable and much loved member in the worst possible circumstances, however the Officer could do no more than he did. 

He didn’t simply act instinctively, he was thoughtful and measured in his actions and under the circumstances, and he was remarkable.

Acting Inspector Ajaka was taken by surprise when he initially saw the two men struggling. As he stopped his police vehicle he called for urgent assistance on the police radio.  This was about 3.07and 20seconds pm.  50 seconds later, he calls again for assistance and an ambulance.

He first drew his baton and called on Mr Mohamed to drop the knife.  Unsuccessful and with Mr Mohamed advancing towards him, he drew his service pistol.  He first tried to stop Mr Mohamed by aiming for his legs.  Mr Fitzhenry heard the first gunshot and felt 2 or 3 pellets strike his leg as he was on the ground.  This supports a low shot well away from Mr Mohamed’s central mass area.  The Inspector tried to spare Mr Mohamed even though his own life was in danger.

Mr Mohamed was seriously mentally ill at the time.  Add to this his own personal background as a refugee from Burao, Somalia.  He fled the tyranny of his native country where members of his family had been murdered or threatened with murder because of their political affiliations.

As Mr Mohamed was advancing on Acting Inspector Ajaka, the Inspector was being pushed towards the police car and on to the roadway.  He could easily have back into traffic placing his life at risk. He had nowhere to go.

During the course of the inquest, the perilous situation facing Mr Fitzhenry seems to have been forgotten.  He was being stabbed to death in front of the Officer and members of the public.  Negotiation beyond calling on the assailant to drop his weapon was not an option.

Acting Inspector Ajaka had only a few weeks earlier encountered another violent confrontation involving an assailant and a victim with stab wounds.  He describes that incident:

“I was just patrolling the area and I was driving up Patrick Street Hurstville and I could see a bloke walking down the street, just up the road from me, about 150 metres. I thought I better check out to make sure everything was all right, so I drove up a little bit and this car came up to me with two young blokes and told me a blokes been stabbed at the front of the premises just up the road. 

So I drove up and again called for assistance, and I saw another bloke in front of number (withheld) Patrick Street with stab wounds.  He was bleeding pretty heavily from his arm, and later I found out from his back and some other places as well. On the front footpath of those premises there’s a bloke, I won’t mention names, there’s another bloke who is carrying a large knife, and I was told that this bloke just stabbed the other bloke, and also tried to stab another bloke. At that time I had my baton out.  

My steel baton and I commanded, called out to him to drop the knife.  And after a number of repeats of that he actually dropped the knife and I was able to get him to the ground, arrest him and handcuff him.  That happened about the 28th December”.

This remarkable Officer dealt with that previous confrontation single-handed and without incident.

Evidence was given by Acting Senior Sergeant Peter Davies, Training Co-ordinator, NSW Police Operational Safety Training Unit that “The rationale behind Police discharging a firearm at a human being is that there is such an overwhelming need present to stop that person immediately to prevent them from continuing with the actions that they are presently engaged in that a firearm, an option of lethal force, must be employed.  The need must be so great that it carries with it the potential to cause serious injury or death to the offender as a result of the shooting.

“A police officer resorts to the use of a firearm because the officer’s own life or the life of another is at stake.”

Sergeant Davis gave evidence that the Officer’s conduct was consistent with police training.

Acting Inspector Ajaka had to conduct his risk assessment in seconds. The overall incident took less than a minute.  The Officer tried to wound Mr Mohamed in the first instance when he failed to respond to commands to ‘drop the knife’. There can be no doubt that Acting Inspector Ajaka faced a serious and life threatening challenge.  Discharging his firearm in these circumstance was justified.

Finding

I find that Awala Mohamed died at Kogarah on 14 January 2004.  The cause of death is a combination of self-inflicted stab wounds to the chest and a single gunshot wound to the chest. 

The gunshot wound was inflicted by a police officer in the execution of his duty. 




At the time of death Mr Mohamed was suffering a mental illness.

Recommendations

To the Minister for Health:
That all patients presenting for the first time to hospital for mental health assessment and/or treatment be reviewed and assessed by a psychiatrist.

734 OF 2004
Inquest into the death of Douglas Jones at Broken Hill on 8 April 2004. Inquest suspended by Senior Deputy State Coroner Milledge on 3 December 2007


On 28 March 2004, Police had been called to a serious affray in Wilcannia.  Police had mounted a police operation to bring the brawl to an end and apprehend the perpetrators.

Mr Jones a 41 year old Aboriginal man had been set upon by a number of men and was killed during the incident. The cause of death was the ‘consequences of blunt force head injury’.

Evidence was not taken at inquest as police had charged 5 men in connection to the death. The inquest was terminated pursuant to Section 19.

Finding

Douglas Lewis Jones died on 28 March 2004 at Wilcannia.

1049 of 2004
Inquest into the death of Shelley Davis on 19 June 2004 Goulburn Base Hospital. Finding handed down by Deputy State Coroner Pinch on 5 July 2007.

Brief Facts

Around 9 am on 19 June 2004 a police Holden Commodore sedan, with the call sign GN 37 and driven by S. C. Paul Sharman, failed to negotiate a left hand bend on Old Sydney Road, 4.9kms from Goulburn Police Station while travelling east towards Sydney. The vehicle skidded out of control and crashed into a tree in the median strip. The full impact of the collision was taken by the front passenger’s door adjacent to where Const. Shelley Davis was seat. She sustained massive injuries. Despite treatment at the crash scene as well as later resuscitative efforts at Goulburn Base Hospital, including a thoracotomy, Const. Davis died at 11.20 am.

Post Mortem Examination

Dr McCreath, forensic pathologist, carried out a post mortem examination. She cited the direct cause of Const. Davis’ death as “Multiple Injuries”.

Classification 

The death of Const. Davis was appropriately identified, and investigated by a Critical Investigation Team, as a death that occurred in the course of police operations. It was a requirement under the Coroners Act 1980 pursuant to s.13A(1)(b) and s.14B (1)(b) first, that an inquest be held and secondly, that the inquest be conducted by either the State Coroner or one of the Deputy State Coroners. Those requirements have been met.

Observations of the Crash

The fact that there were two eyewitnesses to the crash was revealed to the investigating Critical Incident Team for the first time the following day because neither Const. Ottley nor Const. Cosgrove came forward with the relevant information at the de-briefing session the previous afternoon. None of the senior officers at Goulburn Police Station were aware of the presence of eyewitnesses to the crash either. All thought that GN 16 had come upon the crash scene after the event but had not witnessed it. In fact, GN 16, driven by Const. Ottley, with Const. Cosgrove in the passenger seat, had left Goulburn Police Station just before GN 37.  That vehicle had been overtaken by GN 37 about 200 metres from the crest of Governor’s Hill. GN 16 was only some 100 metres behind GN 37 when it crashed.

Both Consts. Ottley and Cosgrove gave evidence of seeing GN 37 turn into a left hand bend from the left hand lane. The rear wheels then lost control, initially in an anticlockwise direction. After a brief clockwise movement the rear wheels again slid anticlockwise, propelling the sedan across the right hand lane as it rotated and eventually travelled backwards before smashing into the tree. Both agreed that the point of impact was on the front passenger’s side. While there is some variance in their descriptions of the vehicle’s movements, their accounts are generally in accord, taking into consideration their different angles of vision from within GN 16. Their descriptions are each consistent with the movement of a vehicle in a rear wheel skid. 

Mr Honen from the Police Academy in Goulburn provided a comprehensive account of how a rear wheel skid is caused and the movement of a vehicle while skidding. He illustrated his evidence by reference to two videos. He stated that, basically, a rear wheel skid occurs when, in the course of turning a corner, the rear wheels lose traction and appear to be trying to catch up to the front wheels. The most common cause was excessive power for the road conditions. Mr Honen indicated that the way to correct a vehicle in such a skid was to steer it in the direction it was originally heading. He acknowledged that it was more difficult for the driver to regain control in wet conditions. He also commented that the faster a vehicle was travelling the more difficult it was to regain control.

Reason for the Crash

The person best placed to provide an explanation for the crash, S.C. Sharman, has availed himself of the privilege against self-incrimination both in being interviewed by police and also in giving evidence to this inquest. The statement he was compelled to give under the Road Transport legislation was brief and merely stated the obvious,

“I was driving a police vehicle up Governor’s Road and crashed into a tree.” 

I am aware that S.C. Sharman has participated in a record of interview with police under direction from the Commissioner of Police for the purpose of a Departmental inquiry. However, without S.C. Sharman’s consent that account cannot be used in these proceedings. He did not give consent.

Nevertheless, S.C. Sharman did make comments to others. His first comment was to a passing doctor, Dr Changwai, who tended to him at the crash scene. In response to a question about how fast he was travelling, he said “50 kph”. He told Ambulance Officer Goodridge in the ambulance on the way to the hospital, “I lost it, caught it and lost it again.” He also told Mr Goodridge that he was travelling at 80 kph. 

When Sgt. Fitzpatrick visited S.C. Sharman in hospital, he stated,

“Sarge, I wasn’t speeding – honest I wasn’t. The vehicle slid. I got it back, then lost it.”

I note that this information became available for the first time at the inquest. Sgt. Fitzpztrick had, hitherto, regarded it as a confidential communication from S.C. Sharman and had not relayed to the Critical Investigation Team. It was only because he was questioned directly about what S.C. Sharman had told him that he included it in his oral evidence.

Condition of the Vehicle

After the accident, GN 37 was inspected to ascertain whether there were any mechanical faults that might have contributed to the crash.  S.C. Cameron from the Engineering Investigation Section gave evidence that there was no mechanical defect or component failure that could have contributed to the crash.

Condition of Road

Old Sydney Road is, and was in June 2004, a dual carriageway, with the east and west traffic lanes separated by a large strip containing grass and trees. There are two lanes in each direction. The road surface is black bitumen which, on the day, Det. Inspector Stier described as being in good condition. He noted that there had been light rainfall and the road surface was wet.

Mr Sieler, a truck driver, gave evidence that he had been driving the road out of Goulburn for over 20 years, in both cars and trucks. He indicated that the road around Governor’s Hill was usually slippery after light rain had fallen. He further commented that he dealt with the additional hazard by slowing down to about 60 kph, instead of travelling at the speed limit of 80 kph. Mr Sieler stated that his vehicle lost traction on the road up Governor’s Hill on the morning of 19 June. In his opinion, the road was unusually slippery because there had not been any rain for a considerable time. Mr Sieler stopped at the crash site to report his concern about the condition of the road.

Mr Sieler gave evidence that he had lost traction on about 10 occasions over a 20 year period along the Governor’s Hill stretch of road. None, however, was at the bend where S.C. Sharman spun out of control. He stated that he always travelled in the left lane on that bend and slowed down to 60 kph.

Ms Cunningham, a nurse practitioner, stated that about three months prior to 19 June 2004 the rear of her utility slid when she was approaching the left hand bend. 

She described the movement of her vehicle as initially, anti-clockwise, then clockwise. She managed to correct the rotation purely by steering the utility and not applying either the brakes or the accelerator. Significantly, Ms Cunningham estimated that she was travelling at the speed limit, 80 kph, or less at the time of the incident. As far as the weather conditions were concerned, light rain had fallen. Ms Cunningham stated that she had reported the incident to the police at the time and, she assumed as a result, additional road signage had been erected.

Ms Cunningham indicated that she drove that stretch of road about three times per week. She stated that, from her conversations with other local residents, that stretch of road was considered unsafe and, hence, drivers had to be particularly careful. Mr Stuart-Smith commented that utility vehicles were constructed so as to be light at the back and would, therefore, slide more readily than sedans.

Ms Cunningham’s concern about the condition of the road was echoed by Mr Brewer. He stated that the whole of the Governor’s Hill area was sealed with black bitumen that became slippery when wet. He also commented that the surface was sometimes uneven in places where potholes had been resurfaced. Nevertheless, his was the vehicle immediately in front of GN 37 at the time it crashed and he had rounded the left hand bend without any difficulty. He stated that he always kept to the speed limit.

Road Signs

The stretch of Old Sydney Road approaching and descending Governor’s Hill is clearly marked as an 80 kph speed zone.

Photographs of the crash scene show a yellow and black RTA sign indicating “slippery when frosty” positioned on the uphill approach to a slight right hand bend before the left hand bend where the crash occurred. Mr Brewer stated that the sign had been in that position for as long as he could remember.

Prior to the accident scene there is an advisory sign to alert motorists to the upcoming left hand bend. That sign is followed by a number of warning arrows closer to the bend. Both those signs were in position at the time of the accident.

Mr Stuart-Smith gave evidence that a safe speed to take the bend in relation to the camber of the road was 85 kph. However, he pointed out that there was no need for a specific advisory sign since the maximum speed permitted in the area was 80 kph.

I have reached the conclusion that the road signs were appropriate for the conditions, including the possibility of the road surface being slippery. The fact that the road could become slippery when wet was known to regular users. 

The fact that care needed to be taken on the left hand bend was also known.

Speed of Goulburn 37

As previously noted, S.C. Sharman told witnesses at the scene and later in hospital that he was not speeding. He initially nominated that he had been travelling at 50 kph, then changed that to 80 kph, around the bend when his vehicle lost traction. This estimate is incorrect.

In his oral evidence, Const. Ottley estimated that he was travelling around 90 – 95 kph in GN 16 at the time that he was passed by GN 37 going up Governor’s Hill. I note that GN 16 had been exceeding the speed limit and travelling with lights and siren activated from the time of leaving Goulburn Police Station. GN 37 left later and had to be travelling at a greater speed than GN 16 in order to catch up to it and then overtake it. Mr Stuart-Smith, Consulting Traffic Engineer, was one of the expert witnesses. He made a distance-based speed calculation and estimated that GN 37 would have been going between 12% and 21% faster than GN 16 in order to overtake and pass that vehicle within the specified distance. Hence, if GN 16 was travelling at 90kph, then GN 37 was travelling between 101 –108 kph; if GN 16 was travelling at 95 kph, then GN 37 was travelling at 106 – 114 kph. 

Snr Const. Bain, the other expert witness, also produced a speed analysis report. I note that in an attempt to better delineate the similarities and differences in their evidence, Snr Const. Bain and Mr Stuart-Smith met together before giving their evidence and then gave evidence conjointly in court. I do not intend to canvass all of the technical details set out in their reports and oral evidence. Both agreed that there was an absence of solid objective evidence on which to base their calculations of speed. In particular, there was uncertainty about whether the tyre marks leading up to the point of impact was caused by GN 37. However, both agreed that hydroplaning did not play a role in the crash. Sgt. Bain stated that in his report he was attempting to determine an absolute minimum speed at which GN 37 was travelling at time of impact. Mr Stuart-Smith, on the other hand, stated that he was attempting to determine a conservatively based likely speed. He concluded that, based on an energy analysis of the trajectory of GN 37 and of the damage to the vehicle at impact, GN 37 was likely to have approached the left hand bend at 110kph, conservatively estimated. His conservative estimate of the vehicle’s speed when first observed to be out of control was approximately 100 kph.

Hence, whether one employs an energy-based speed analysis or a distance-based speed calculation, the conclusion reached is that GN 37 was travelling at least 20 to 30 kilometres above the speed limit of 80 kph immediately prior to skidding out of control. This conclusion as to speed is consistent with the observations of civilian witnesses.

Clive Harrison 

Mr Harrison was travelling towards Goulburn to attend go-cart races that commenced at 9 am. He was, therefore, particularly observant of both the time and the weather conditions. He stated that it was shortly before 9 am that he saw two police vehicles, a utility and a sedan, travelling in the opposite direction. He also observed that it was drizzling rain at the time.

Mr Harrison stated that, at the point he saw the two police vehicles approaching, his side of the road was somewhat elevated with the result that he had a very good view of their movements. He said, “They were flying”. Specifically, he considered that the vehicles were travelling much quicker than him – and his speed was just under 100 kph. His best estimate of their speed was between 130-140 kph. His calculation relied not only on a comparison with his own speed but also the movement of the vehicles. He noted that the sedan, in particular, was high up on its springs and exhibiting a body-roll motion. Mr Harrison stated that, when he saw the speed at which the vehicles were travelling, he thought that they were en route to some emergency, like a traffic accident, further up the highway.

In his oral evidence Mr Harrison estimated that when he first saw the vehicles the sedan, which was in the right hand lane, was about a car length behind the utility truck, which was travelling in the left lane. When they passed out of his vision the vehicles were running parallel. 

I note that this information in slightly different from that recorded in his Statement to police. His version at that stage was that the vehicles were travelling parallel to each other when he first saw them and they remained in that formation during the period of his observation. Mr Harrison stated that this is not what he told police but he was too nervous to point out that the way his comments had been paraphrased were not accurate. He assumed he would be able to explain better when he came to court. I found Mr Harrison’s recall of events to be good and his explanation to be credible. Moreover, his account is in accordance with the evidence of Constables Ottley and Cosgrove viz. that their vehicle, GN 16, was overtaken by GN 37.

According to Mr Harrison, at the time he provided his Statement, he was “pretty certain” that the warning lights on both police vehicles were activated. He was less certain about whether the sirens were activated.

Mr Harrison expressed the view that he did not regard the speed at which the vehicles were travelling as “dangerous”. 

However, I note that Mr Harrison was not familiar with the road conditions in that area, having himself travelled it only twice in 20 years.

Valmai Hunt

Mrs Hunt lived on a property adjacent to Old Sydney Road. About 9 am on 19 June 2004 she saw a police car drive past. Her attention had been drawn to it initially because of the sound of its siren. 

She assumed it must have been going to “something terrible”. She commented in her Statement that, “I have never seen a car drive so fast…….it was like an airplane on the ground.”

Peter Saville

Peter Saville was travelling in the opposite direction in Grafton Street to the two police vehicles. He noted that both the utility and sedan had their lights and sirens activated. He estimated that they were both travelling in excess of the speed limit for that area i.e. 50 kph. Mr Saville had worked as an Administrative Assistant at the Police Driver Training School for two years and knew S.C. Sharman quite well. He recognised S.C. Sharman as the driver of GN 37. Based on his 20 years’ driving experience and his observations of driver training at the Driving School, Mr Saville expressed the opinion that GN 37 was travelling too fast for the conditions in the 50-kph area.

David Ramsay

Mr Ramsay was the owner/manager of a business located adjacent to Old Sydney Road. On 19 June 2004 he was in his office when, sometime between 8.30 and 9 am, his attention was drawn to two police vehicles travelling in a northerly direction towards Sydney. When he observed them the vehicles were about 10 metres apart. He estimated that they were travelling “well in excess of 80kph.” 

He assumed that there had been an accident that required their urgent attention. About 10 – 15 minutes later Mr Ramsay saw more police cars, an ambulance and a fire brigade truck head in the same direction. I am satisfied that the first two vehicles seen by Mr Ramsay were GN 16 and GN 37.

Reason for Exceeding the Speed Limit

In certain circumstances police drivers are permitted to exceed the speed limit, generally with their lights and sirens activated. One such circumstance is when an urgent duty response to a situation is required. I have noticed throughout the inquest that the term “urgent duty” has been used in two ways, sometimes without the distinction being recognised.  The first usage assumed that because a police vehicle was travelling at speed with lights and siren activated then it was on urgent duty. The second usage looked at another part of the definition for urgent duty i.e. that the gravity and seriousness of the circumstances required a high speed driving response as a last resort. 

If that part of the definition was incorporated, then it was possible for a driver to be travelling at high speed with lights and siren activated but not be engaged in urgent duty.

Urgent Duty

According to police policies “urgent duty” is defined as “Duty, which has become pressing or demanding prompt action”. Significantly, this definition is qualified by the requirement that high speed urgent duty driving must be considered as a “last resort”.

“It will only be engaged (in) when the gravity and seriousness of the circumstances require such action and there are no other immediate means of responding.” 

There is also the requirement that before engaging in urgent duty an officer must ensure that the vehicle being driven is appropriate for that level of response. A police truck such as GN 16 should only be used in life threatening or emergency situations. Under the policy, bronze classified drivers, like Const. Ottley, should not engage in urgent duty under any circumstances.

Were GN 16 and GN 37 engaged in urgent duty on 19 June 2004?

The evidence shows that both vehicles were on their way to meet up with other police vehicles at the Chowney Rest Area near Narrumbulla Creek. Considerable time at inquest was taken in examining whether the vehicles were engaged in an urgent duty response and, in particular, whether the circumstances warranted such a response.

Attendance at Chowney Rest Area

On the morning of 19 June 2004 there were three highway patrol vehicles on duty. S.C. Ferguson was in Goulburn 207, Sgt. (then Const.) McDonagh was in Goulburn 204 and S.C. Dee was in Goulburn 205. S.C. Dee was the senior officer.  When a message was broadcast from VKG to look out for a grey metallic vehicle wanted in connection with failure to pay for fuel, GN 207 and GN 204 were on patrol. GN 205 was either at Goulburn Police station or patrolling Goulburn CBD.

The sequence of the events from the time S.C. Ferguson in GN 207 stopped the suspect vehicle until the GN 37 crashed is evidenced from the VKG radio tape and transcript. After running an initial check on the vehicle S.C. Ferguson realised he was dealing with suspects for other motor vehicle offences and, at 8.12 am, asked for either GN 204 or GN 205 to attend. Sgt. McDonagh in Goulburn 204 responded. S.C. Dee, in GN 205, also indicated that he would attend. According to Sgt. McDonagh’s evidence, he did not inform VKG when he arrived at the site because of air traffic. However, he could pinpoint the time of his arrival at 8.45 am from the communication between VKG and S.C. Ferguson. 

Subsequently, both S.C. Ferguson and Sgt. McDonagh were away from their vehicles conducting further checks. During that period VKG made several calls to the vehicles, which went unanswered. Two calls, termed  “welfare checks” occurred at 8.35 am and 8.37 am. Upon returning to his vehicle within a minute of the last call S.C. Ferguson confirmed that he was fine and requested further assistance to obtain additional information. From that time onwards there was regular communication between GN 207 and VKG. At 8.44 am GN 207 inquired of VKG,

“ Could you just see if there’s a caged vehicle that could come out to this location to convey…I just need a female and a dog conveyed back.”

VKG then broadcast,

“Stand by for GN 16……standing by for a Goulburn caged truck to assist GN 207 with transport of one person and a dog.”

At 8.45 am GN 16 responded, “We can do that. Where……what’s the location?”

VKG said,” They’re at ….northbound ………at Narrumbulla Creek.

GN 205 added, “They’re directly outside the Chowney Rest Area.”

At 8.47 am Const Davis radioed to VKG, “37….we’re on our way likewise.”

I am satisfied that there was nothing in the content of VKG communications around the time that S.C. Ferguson sought the assistance of a caged police truck for transportation purposes for anyone to conclude that the officers from GN 204, GN 207 and GN 205 needed urgent assistance. 

Ms Aslett, the VKG operator on the day, gave evidence that she considered the incident as a “run of the mill” traffic stop. She gave evidence that it was not unusual on such occasions to find that the vehicle, which had been pulled over, had been stolen or that the driver and/or passenger had a previous criminal history or even a firearms licence. She indicated that it was mandatory to make welfare checks after 20 minutes had elapsed without contact in such situations. However, she had initiated the two welfare checks at earlier times when GN 207 and GN 204 had been away from their vehicles because, on each of these occasions, she had been waiting to pass on information to them.

It is quite plain from the VKG record that the call for a caged police truck was purely to assist with the transportation of a female and a dog to the police station. Once GN 16 arrived, there would have been five police officers at the scene. 

Officers Dee, McDonagh and Ferguson all gave evidence that the attendance of GN 37 at the scene was not required. S.C Dee gave further evidence that, if he had heard GN 37 respond, he, as the senior officer, would have advised that no further assistance was required. Unfortunately, he was out of his vehicle and did not hear GN 37 respond.

In relation as to whether the crews of GN 16 and GN 37 could have perceived that their urgent assistance was required out at the rest area, I consider that the timing of their response is significant. GN 16 went only after VKG had broadcast a request for assistance with transport from a caged vehicle. GN 37 went only because GN 16 left. 

There was obviously nothing in previous communications to cause any of the officers in GN 16 or GN 37 to respond sooner. The question, therefore, is whether there was anything about this particular communication from VKG that indicated urgent assistance was required. On this topic, Ms Aslett provided important evidence that communications from VKG requesting urgent assistance were prefaced by two pips or beeps. She confirmed, as did the actual VGK tape, that no such signal preceded her request for a caged vehicle. Additionally, NSW police policy was, and is, that caged trucks are not to be used for urgent duty. Hence, the specific request by officers at the scene via VKG for a caged truck ought to have alerted those listening to the broadcast that an urgent duty response was not required. 

Other possible communications

There was a question raised as to whether information indicating that a foot pursuit was in progress and, consequentially, urgent assistance needed was relayed from the officers at Chowney Rest Area by means other than via VKG.

Portable radios

Neither officers Ferguson nor Dee carried portable radios. Sgt. McDonagh had a portable radio with him but it was not switched on. All three officers gave evidence that it was not practicable to use portable radios because of poor reception in the Goulburn area. They all indicated that their only communications were via VKG.

Car to car radio channels

All three highway patrol officers gave evidence that the channels used to communicate with VKG were VHF 39 or UHF 51. They all stated that they were aware of a channel (65) used some years prior to the crash to communicate between police vehicles without going through VKG. However, it was their joint understanding that there was no such channel available in the Goulburn area in June 2004. They certainly made no broadcast on any such channel on 19 June 2004.

Sgt. Young from Radio Network Services, Wagga Wagga, gave evidence that communication between vehicles would have been possible on channel 65, commonly referred to as a “back channel”, provided the vehicles were tuned to the channel. This would require preplanning. He commented that the usual way to organise this was through VKG. However, there was nothing to preclude officers from making a prior arrangement among themselves. He further commented that there was also a “local channel” that could be activated by a button that enabled cars to be in contact with VKG and to communicate with other vehicles at the same time.

As far as the evidence about the events of 19 June 2004 is concerned, I am satisfied that neither the back channel nor the local channel was used by any of the police vehicles GN 16, GN 207, GN 204 and GN 205. I am satisfied, therefore, that there was no information relayed about the situation at Chowney Rest Area that was not transmitted by VKG. 

Goulburn 16

Const. Ottley gave evidence that from the time he left Goulburn Police Station he thought that urgent assistance was required because things didn’t sound right. He used lights and sirens as soon as he exited the police station and drove in excess of the speed limit. Const Cosgrove stated that she questioned him about why he was driving in this manner but received a non-committal answer. Const. Cosgrove herself was aware of nothing that would require them to engage in urgent duty.

I note that Consts Ottley and Cosgrove were aware, before they left the police station, that GN 37 was about to follow them. The sedan would have been visible from the time it was on the straight section of Old Sydney Road. When GN 37 pulled alongside GN 16 Const. Ottley made gestures with his arm as in whipping a horse as if to indicate that the truck was struggling to keep up the pace going uphill.

Const. Ottley stated that he was aware that police policy placed an absolute prohibition on bronze certified drivers travelling at speed. He also knew that even if the driver held a gold or silver certification, the use of a police truck for a high-speed urgent duty response was restricted to life threatening or emergency situations.

Const. Ottley gave evidence that he intended to travel at speed under lights and siren only until he was overtaken by GN 37. This begs the question as to why he did not slow down as soon as he saw GN 37 behind him. Quite frankly, I do not accept his explanation about the perceived emergency at Narrumbulla Creek. I consider the truth probably lies in the fact that, as Const. Cosgrove noted from previous experience, Const. Ottley liked to drive at speed. I also note that Const. Ottley was an admirer of S.C. Sharman’s driving skills. Was he trying to impress S.C. Sharman with his driving ability or was there some competition between the two?  

The fact that Const. Ottley lied to Insp. Jago at the crash scene about witnessing the crash indicates to me that he did not wish to draw attention to his own actions.  He knew they were as reckless and irresponsible as they were indefensible.  

Goulburn 37

Sgt. Johnson gave evidence that S.C. Sharman had been with him prior to breakfast, engaged in sorting out gear in areas of the police station that did not receive VKG broadcasts. However, according to Const. Good, he was sitting near S.C. Sharman having breakfast when the request for a caged truck was broadcast by VKG. 

He then heard S.C. Sharman call out to Const. Davis, “Come on, let’s go for a drive.”

According to Const. Gray, he heard Const. Davis call out to S.C. Sharman “Hurry up, Sharmo, hurry up.” He then saw her head for the driver’s side of the car. However, S.C. Sharman came up to her and, whatever exchange occurred, he then entered the driver’s seat while she went around to the passenger’s side.

I note that S.C. Sharman was a gold certified driver so there was no impediment to him being involved in urgent duty in the appropriate circumstances. The vehicle he was driving was a suitable vehicle to engage in urgent duty. Absent any evidence from him, I do not know what he understood of the circumstances at Chowney Rest Area. However, there was nothing in the part of the broadcast that he did hear that could have given him the impression that a high-speed urgent response was required. First, the substance of the request was simply for transportation. 

Secondly, the request was for a caged truck, which, by definition, could not engage in urgent duty. Thirdly, there were no beeps preceding the message from VGK to indicate that urgent assistance was required.

Recommendations

I have considered whether there are any systemic matters about which I should make recommendations. I have received evidence about the changes to police procedures in respect of monitoring urgent duty responses and in light of those changes, I will not make any recommendations on that issue.

I am concerned about the investigation of a critical incident for the purposes of an internal Police Departmental inquiry and the utilisation of that same material to compile a brief of evidence for the coroner. In raising this issue I stress that I am not being critical of the officers who conducted this particular investigation – the same issue arises in virtually all investigations of critical incidents. For the purposes of the internal inquiry, police officers invariably object to answering questions and do so only pursuant to a direction under the Police Act 1990.

It has become standard practice, however, to include transcripts of those interviews in the coronial brief without first obtaining the consent of the officer concerned. In this case, the transcript of a directed interview with S.C. Sharman was included in the brief and disseminated to all those persons with sufficient interest to be represented at the inquest. Before I heard any evidence, however, Mr Madden, for S.C. Sharman, reiterated his client’s objection and the transcripts were returned. I do not consider that, in actual fact, the dissemination of the material had any adverse impact on S.C. Sharman in the course of the inquest or affected the integrity of the inquest. However, there is potential for such material to impact on the conduct of the inquest and to create unfairness for the officer concerned.

It is for that reason I intend to make an appropriate recommendation.

Conclusion 

I note that under Section 22(3) Coroners Act I cannot indicate or in any way suggest that a particular person has committed a criminal offence and I have framed my conclusion accordingly. In my opinion, the evidence before the inquest satisfies the tests set out in Section 19 (1)(b) Coroners Act 1980.  There are two things that flow from that conclusion: -

·  I can make no formal findings as to the manner and cause of Const Davis’ death, only identity, date and the place; and

· I am required to forward the evidence from the inquest to the Director of Public Prosecutions in order for him to determine whether indictable criminal charges should be laid against a known person.

Finding

Shelley Leanne Davis died at Goulburn Base Hospital in Goulburn, N.S.W. on 19 June 2004.

RECOMMENDATION

To the Commissioner of Police

Where a police officer has participated in a directed interview under the Police Act 1990, neither the tape nor the transcript of that interview should be included in the brief of evidence submitted to the coroner without first obtaining the consent of the officer being interviewed. Similarly, unless the consent of the interviewed officer has been obtained, no reference to the substance of a directed interview should be made by other police officers (or civilian witnesses) in their Statements included in the coronial brief of evidence.

1107/2004
Inquest into the death of Benjamen Hodgetts at Royal North Shore Hospital on the 26 June 2004. Finding handed down by Magistrate Jane Culver on 4 October 2007.


Benjamen Hodgetts attended a work function at the Commodore Hotel on the evening of the 25 June 2004. He consumed an amount of alcohol and at 10.45pm along with two co-workers was escorted off the premises by security officers. Mr Hodgetts was moderately affected by alcohol, however the evidence before me is that it was not to the extent of his two fellow co-workers.


At 11.30pm an altercation occurred near the intersection of Union Street and Blues Point Road. Police attended the scene some time later and spoke with one of the persons involved in the altercation. Mr Hodgetts at this point was standing some distance away with the two other men and was identified by this person as also being involved in the matter.


Police called out to the three men to stop, upon this direction all three men commenced running away. Police called a foot pursuit and chased the three men through a gap in a fence on Blues Point Rd, which led into a car park. 

One of the men stopped whilst Mr Hodgetts and the remaining man continued through the car park and on to Lavender Street. At this point the other man also stopped whilst Mr Hodgetts continued to run. 


Mr Hodgetts was seen to go towards 21 Lavender Street where there is a fence onto stairs with a landing. At the rear of these premises the evidence is suggestive that Mr Hodgetts may have taken cover on a ledge or entered the ledge to gain access away from the police. Whatever his intention was it appears he has lost his footing and fell a distance of 9.87 metres to the roadway in Lavender Crescent. 


Police located him minutes later and immediately commenced administering CPR until ambulance arrival. Evidence presented at the inquest by Pathologist A/Professor Johan Duflou was that the deceased had suffered non-survivable injuries from the fall. 


As his death was as a result of police foot pursuit the matter was classified as a ‘Death in a Police Operation’. The inquest looked closely at the conduct of the police.


There is no suggestion whatsoever that Mr Hodgetts aboriginality played any part in the police decision to pursue him, indeed all the evidence points to the police collectively being unaware of Mr Hodgetts aboriginality until after his death.


The Coroner after hearing the entirety of the evidence was of the view that the behaviour that the police performed their duties professionally and in good faith. 

Finding:

On 4 October 2005, an inquest was finalised at Glebe Coroners Court in respect of the death of Benjamen Hodgetts on 26 June 2004. Mr Hodgetts died from a head injury following an accidental fall over a nine-metre cliff in the vicinity of 21 Lavender Street, North Sydney.

231 of 2005

235 of 2005
Inquest into the deaths of Dylan Rayward and Matthew Keith Robertson at Macquarie Fields on 25 February 2005. Findings handed down by deputy State Coroner Milovanovich on 18 October 2005.

In January 2005 a Police strike force was set up to investigate serious criminal activity by persons believed to reside in the Macquarie Fields area.  

Police intelligence suggested that identified persons of interest had been involved in offences of car stealing, aggravated break and enter steal and armed robbery.

A lawfully issued warrant from the Supreme Court allowed Police to target identified premises in the Macquarie Fields area and information obtained from surveillance suggested that persons associated with a particular residence were planning serious criminal activity on the evening of the 24th February 2005.

A large Police operation involving Highway Patrol vehicles, Police Aviation Support and the Dog Squad commenced to monitor the movements of persons of interest in a known stolen vehicle.

The Police strategy was to affect an arrest at some stage during the planned criminal activity.  The planned criminal activity did not eventuate and due to operational reasons associated with the Aviation Support Branch the Police surveillance of the persons of interest and the stolen vehicle was compromised. 

A decision was made by senior Police attached to the Strike Force that the strategy would now move towards the location of the stolen vehicle and the arrest of any occupants.

Shortly before 11pm on the 25th February 2005, two officers attached to the Strike Force received information from surveillance that persons of interest had left a targeted address in the Macquarie Fields area. 

The two officers had been briefed that if they sighted the stolen vehicle, it was to be stopped and the occupants arrested.  At approximately 11pm Police in an unmarked Police vehicle sighted and confirmed the registration number of the stolen vehicle.  Police activated lights and sirens with a view of stopping the vehicle and arresting the occupants.

The driver of the vehicle did not stop and accelerated away from the Police.  Police commenced a pursuit during which they radioed VKG of their call sign and location.  Before further information could be passed on by Police the offending vehicle lost control and struck a tree at high speed.  

The driver of the vehicle received minor injuries, however, was able to flee the scene of the accident.  The driver was subsequently arrested, charged with two counts of aggravated dangerous driving causing death.  The driver subsequently pleaded guilty to those charges before a Judge in the District Court and was sentenced to terms of imprisonment.

The Coroner examined the Safe Driving Police of the NSW Police and was satisfied that the Police acted reasonably in deciding to pursue the vehicle.  

The Coroner noted that the pursuit lasted for less than 30 seconds and covered a distance of less than 500 metres.  

The Coroner was also satisfied that the Police driver was well aware of the Safe Driving Policy and the need to balance the risk of injury and death with the need to apprehend the offenders.  

At the time of the pursuit, there was no evidence of other vehicles on the road or pedestrians.   The Coroner found that the pursuit was potentially dangerous and that it would have been expected that it would have been terminated, however, the time frame did not allow the appropriate considerations to be weighed up.  

No formal recommendations were made.

Finding.

That Matthew Keith Robertson died on the 25th February 2005 at Eucalyptus Drive, Macquarie Fields in the State of New South Wales from multiple injuries, sustained there and then, when the vehicle in which he was a passenger and driven by a known person impacted with a tree.

That Dylan Rayward died on the 25th February 2005 at Eucalyptus Drive, Macquarie Fields in the State of New South Wales, from multiple injuries, 

sustained there and then, when the vehicle in which he was a passenger and driven by a known person impacted with a tree.

249 of 2005
Inquests into the deaths of Alice Parris and Ronald Clark on 8 February 2005 at Bellwood and Royal North Shore Hospital respectively. Findings handed down by Deputy State Coroner Pinch on 20 July 2007.

250 of 2005

Brief Facts

Around 11.15 am on 8 February 2005 Const. Marshall was driving police caged vehicle Nambucca 29, registration number ZKU-305, north along the Pacific Highway. As he approached Willunga Avenue, which entered the highway at a T-intersection, a white Toyota Corolla hatch, registration number QCF-261, emerged from the left into the path of Nambucca 29. Although Const. Marshall swerved to avoid a collision, the front left corner of his vehicle crashed into the right front side of the Corolla and continued across the southbound lane before hitting a tree. The impact caused the Corolla to spin 420 degrees in an anti-clockwise direction before coming to rest further north in the northbound lane. At the time of the accident this vehicle was being driven by Mr Ronald Clark, aged 83. His partner Mrs Parris, also aged 83, occupied the front passenger’s seat. Mrs Parris died at the scene of the accident. Mr Clark survived for two days but, despite being transferred to Sydney, he died subsequently in Royal North Shore Hospital.           

Post Mortem Examinations

An autopsy was performed on Mrs Parris by forensic pathologist Dr Lee who cited the cause of her death as Multiple Injuries. Dr Botterill performed an autopsy on Mr Clark. His post mortem examination report cited the cause of death as Neck and Chest Injury. 

Classification of Accident

At the time of the crash Const. Marshall was travelling on urgent duty with both the lights and sirens on Nambucca 29 activated. The accident was correctly classified as a death in the course of police operations under section 13 A (1)(b) Coroners Act 1980 and investigated as a “critical incident” under Police Guidelines. I am satisfied that all of the procedures appropriate for a critical incident were followed.

I had before me photographs and a video recording of the crash site, including the vehicles in situ. In addition to the account of Const. Marshall I heard evidence from two eyewitnesses. I also received written and oral evidence from police crash scene investigators.

Const. Marshall’s Account

Const. Marshall stated that he was travelling under lights and sirens at 80 kph in the northbound lane of the Pacific Highway when he saw up front to his left a white vehicle stationary at the intersection of Willunga Avenue and the Highway. The road at that stretch was straight. He saw the car move on to the road and he reacted by moving closer to the centre of his lane, sacrificing room to allow the Corolla to stop. He assumed that the car would stop. However, the car kept moving across the lane into his path. 

He stated that as soon as he realised that it was not going to stop he braked and swerved hard right but was unable to avoid impact. I note here that gouge marks on the road indicate that the point of impact occurred just to the east of the centre line in the southbound lane. 

According to Const. Marshall the car did not accelerate from its stationary position as if to get round quickly in front of him. Rather the car moved steadily into the path of the police vehicle as if unaware of its approach. Const. Marshall’s observation was that the driver was looking directly ahead and did not turn his head to the right at any stage. 

Const. Marshall stated that he had a clear line of vision to the car from the time he saw it stationary at the intersection. In Const. Marshall’s opinion, the driver of the Corolla behaved as if he was totally unaware of the approaching police vehicle.

Eyewitness Accounts

The crash was observed by Ms Cameron from a position at the front of a property adjoining the highway further to the north of the intersection and also by Mr Dearing in his rear vision mirror as he drove in the southbound lane. Both witnesses confirmed that the police vehicle had lights and sirens activated. They also commented that it was not travelling particularly fast. Mr Dearing compared the speed to another police vehicle that he had passed a couple of minutes earlier (Macksville 27) and stated that Nambucca 29 was travelling nowhere near the speed of the other vehicle.

Ms Cameron’s attention was drawn to the highway by the sound of the siren. When she observed the white vehicle it was already in motion. She confirmed that Const. Marshall had tried to serve to avoid it but, in her opinion, the collision was inevitable. Mr Dearing expressed the same view.

Crash Scene Investigation

A subsequent examination of the Corolla concluded that there were no mechanical deficiencies that could have contributed to the accident.

From the gouge marks and tyre marks on the road a photogrammetry map was prepared which showed the respective paths of the vehicles. The diagrammatic depiction of the vehicles on the plan essentially confirmed the accounts of Const. Marshall and the eyewitnesses.

In his report, S.C. Wright made an estimation of the relative speeds of the vehicles based on the assumption that their combined speed at the time of impact was 80 kph. On this basis he concluded that the Corolla was travelling between 25 and 40 kph, probably at the lower limit, while the police truck was travelling between 60 and 75 kph, probably at the upper end of that range. Unfortunately, S.C. Wright was unavailable to give evidence on medical grounds. 

S.C. Bentley, also from the Crash Investigation Unit, attended the scene with S.C. Wright and was able to provide oral evidence about most aspects of the investigation. However, he was unable to fathom how S.C. Wright had concluded that the combined speed at impact was 80 kph. For this reason, I have preferred the evidence of Const. Marshall who appeared to be quite aware of the speeds he was travelling in the various speed zones. He stated that he had travelled up to 150 kph in 100kph zones but slowed down when he came to commercial or residential areas where the local traffic would have difficulty moving out of his path. He considered that he was travelling around 80 kph in the 60 kph zone at the time of impact.

Urgent Duty

Const. Marshall gave evidence that at the time of the collision he was engaged in urgent duty. Under the Police Safe Driving Policy he was entitled to do so because he held a silver driver’s certificate. However, under the Policy, the caged truck that he was driving could be used for urgent duty only in emergency or life threatening situations. I am satisfied that he was engaged in bona fide urgent duty because the message to which he responded was preceded by two beeps – the signal for a Priority 2 response. Moreover, the content of the VKG broadcast was that a woman was screaming at someone to get his hands off her throat and children in the house were also screaming.

I note that two other police vehicles also heard the VKG broadcast and considered that an urgent response was required. Const. Turner acknowledged the job after Const. Marshall but was, in fact, closer to the address in Nambucca. He proceeded at speed with lights and sirens activated. Det. S.C. Stuart also went to attend the scene because he was the most senior officer available and had more experience than the other officers. However, in the knowledge that they were ahead of him he proceeded quickly but not with lights and sirens. I am satisfied that an urgent duty response was required of Const Marshall in the circumstances.

I am also satisfied that Const. Marshall drove his vehicle with all reasonable care, taking account of the road conditions as he proceeded. In my opinion, he was not responsible for the collision and did what he could to avoid it. Under the Australian Road Rules, Mr Clark should have given way to any approaching vehicle at that T-intersection, irrespective of whether it was a police vehicle under lights and sirens. The fact that a police vehicle on urgent duty was approaching conferred an additional obligation to give it a clear path.

Previous Accident

In 1997 Mr Clark had an accident at that same intersection, turning from Willunga Avenue on to the Pacific Highway. Ms Kernos, Mr Clark’s daughter, gave evidence that her father had told her that on that occasion that he simply did not see the other vehicle. 

He provided no other information. However, that explanation is helpful when looking at the 2005 accident because those who observed it considered that Mr Clark drove his car into the intersection as if he did not see the police vehicle. In the opinion of Ms Kernos, her father’s eyesight was not good enough to allow him to drive safely. She commented that he experienced particular difficulty with seeing anything or anyone approaching from his right hand side, even in a shopping complex.

Medical and Systems Evidence

In the course of the inquest I heard oral evidence from Mr Clark’s General Practitioner, Dr Foster and from Mr Luke, the optometrist who conducted Mr Clark’s vision tests in 2002 and 2004. I further received a summary of the records of Dr Frumar, Opthalmic Surgeon as well as a letter from Dr Ferguson, Opthalmic Specialist. I also heard evidence from Professor Coroneo, opthalmologist and Ms Jolly, orthoptist. For evidence about the regulatory framework I heard evidence from Mr Potter, Australian Transport Commission and Mr Vaessen  from the Roads and Traffic Authority.   I do not intend to canvass all of this evidence in detail but rather to highlight those aspects that appear most relevant. 

Peripheral Vision   

Ms Jolly provided an explanation for Mr Clark’s difficulty in seeing to the right. She commented that Mr Clark suffered from dry macular degeneration – a condition that reduced central vision. (Poor central vision was confirmed by tests dating at least from 1999 for visual acuity of Mr Clark’s right eye. Indeed, despite laser surgery in January 2002, he remained legally blind in that eye.) Ms Jolly further stated that Mr Clark would be able to recognise shapes in his peripheral vision although probably not a flashing light. Significantly, his ability to assess the speed at which a vehicle approached from the right would be impaired. 

Hearing

Before continuing with details of Mr Clark’s vision it is relevant to mention here that Mr Clark was deaf. The driver’s window of his vehicle was totally closed. The passenger’s window was only fractionally open. Hence, I have drawn the conclusion that it was most improbable that Mr Clark heard the police siren.

RTA notification

In 1998 Mr Clark informed the RTA that he had cardiovascular disease. A M03 form – New Medical Declaration – was signed by Dr Foster declaring that he had examined Mr Clark in respect of that condition and that he was fit to drive. 

The cardiovascular disease was recorded on the RTA computer and, henceforth, his licence was subject to an annual medical review for that reason.

1999 Medical Report

In 1999 the required medical report was completed by Dr Foster, including Section 2 on vision. In that section he noted that for visual acuity Mr Clark scored nil in the right eye and 6/18 in the left. 

The “fields of vision” component was marked abnormal and poor night vision was marked “yes”. In the space for “Eye specialists or Optometrist’s certification” Dr Foster wrote “Dr Ferguson”. I note that either a medical practitioner or an Eye Specialist/optometrist could complete Section 2 whereas the remainder of the form had to be completed by a medical practitioner. A report from Dr Ferguson, Ophthalmic Specialist, addressed to Dr Foster on October 26 1998 was attached to Dr Foster’s report that was submitted to the RTA. While Dr Foster insisted that he had not attached the report, I consider that his memory is at fault and that his notation “Dr Ferguson” is in fact a reference to the attached report.

Dr Ferguson’s report mentions that Mr Clark had a history of age related macular degeneration. Due to macular scarring in his right eye Mr Clark could distinguish hand movements only i.e. he was legally blind. The visual acuity in the left eye was 6/18. Dr Ferguson also noted some posterior capsular opacification, which, he considered, could be removed by laser surgery. However, Mr Clark had previously undergone laser surgery in his right eye for an unrelated problem and it had not worked. Hence, he was reluctant to try again.

I should mention that the standard for visual acuity is 6/12, both eyes combined. Hence, the fact that Mr Clark had no central vision in his right eye would not have precluded his passing the visual acuity component of the test if his left eye had met the 6/12 standard. However, at 6/18, the left eye as well failed the test. I note also that in 1999 Mr Clark failed the components relating to field of vision and night vision. Dr Foster marked the box “unfit” to drive. 

There is no specific field in the form for the medical practitioner to provide the reason he has reached that conclusion. In Section 3 headed “Cardio-Vascular Disorder” Dr Foster marked “yes” to myocardial infarct and “yes” to angina. In the comments column he wrote “well controlled IHD”. Those initials refer to ischaemic heart disease. Dr Foster expressed the view that it was obvious to him, and to anyone reading the form, that the reason he had declared Mr Clark unfit to drive was on the basis of his vision, not his cardiovascular condition. I do not agree that a non-medical person would necessarily reach that conclusion. As Mr Vaessen pointed out, it should not be left to administrative staff at the RTA to interpret a medical practitioner’s finding. 

It seems logical to me that there ought to have been a specific space on the form for Dr Foster to record his reason for declaring Mr Clark unfit to drive. That reason, for example visual impairment, should then have been recorded in the medical section of the RTA’s computer records as had the earlier declaration of cardiovascular disease. However, in 1999 no such procedure existed, or currently exists. As far as the RTA was concerned the only medical condition listed for Mr Clark when he surrendered his licence in April 1999 was his cardiovascular condition.

Subsequent Surgery

From the medical records of Dr Frumar it would appear that Mr Clark changed his mind about having laser surgery on his eyes. He underwent bilateral YAG laser capsulotomies to his left eye on 22 September 2001 and to his right eye on 31 January 2002. A subsequent review by Dr Frumar in July 2002 indicated that visual acuity in the left eye had improved to 6/12. While there was some improvement to the right eye, Mr Clark was still legally blind in that eye. Dr Frumar noted that there was no treatment possible for age related macular degeneration and that, despite the present improvement, there was a poor prognosis for Mr Clark's left vision due to the macular degeneration.

There does not appear to be a report in 2002 from Dr Frumar contained in Dr Foster’s medical records.  However, there is a notation on 9 August 2002 that Mr Clark discussed with Dr Foster in his intention to reapply for his driver's licence.  Dr Foster has written in his notes,

“just? meets 6/12 std in left eye; suggest optometrist check/revisit.”

The only source of the reading 6/12 comes from the test conducted by Dr Frumar so I assume that Mr Clark discussed his visit to Dr Frumar with Dr Foster.

Mr Luke’s Assessments

While I do not have before me the application form for a new driver's licence completed by Mr Clark I do have the medical report form that was completed. That form is marked “M01 - periodic medical test” and alongside the heading “ reason for medical,” “cardiovascular disease” is listed.  At Dr Foster’s suggestion, Mr Clark took this form to an optometrist, Mr Luke, who carried out the tests needed in order to complete section two of the form. Mr Luke had no knowledge of Mr Clark's visual history nor did he know that he had previously been declared unfit to drive. Mr Luke indicated that on his reading of form, Mr Clark was undergoing an annual medical review because of his cardiovascular disease. According to Mr Luke's examination for visual acuity, Mr Clark tested 6/9 for his left eye. 

I am not particularly concerned that this differs from the reading of 6/12 given by Dr Frumar because I heard evidence that various conditions pertaining to the examination could produce this degree of variance. I am concerned, however, that Mr Luke's examination for field of vision showed a normal reading whereas the examination in 1999 had given an abnormal reading.  This was most probably as a consequence of the macular degeneration condition and the laser surgery could not have been expected to have produced any marked improvement. Mr Luke commented that he had tested Mr Clark's field of vision by using a “confrontation” test.  

He acknowledged that this was a crude test but because Mr Clark had passed it he did not consider that a more sophisticated test was warranted. He further commented, however, that had he known that Mr Clark had previously failed a field of vision test or even that vision was a specific medical ground requiring review he would have ensured that one of the more sophisticated tests were conducted. In any event, on the basis of Mr Luke's assessment together with the overall medical assessment by Dr Foster, Mr Clark regained his licence. A further periodic medical assessment by Dr Foster, with Mr Luke undertaking the vision component, declared Mr Clark fit to drive in March 2004.

Dr Foster took the view that while he was aware that Mr Luke’s assessments of Mr Clark's fields of vision in 2002 and 2004 differed from his 1999 assessment he considered Mr Luke as a specialist in his field and did not question the results.  Similarly, Dr Foster ignored results of 6/18 of visual acuity in Mr Clark's left eye obtained from tests in his surgery in 2003 and October 2004 as being less reliable than the results given by Mr Luke's examinations.

Both Mr Luke and Dr Foster gave evidence that they each considered they had complied with relevant standards. However, they both indicated that they have taken a more rigorous attitude to conducting tests since Mr Clark's death.  

In my opinion, there ought to be a more rigorous and informed structure in place in relation to vision tests so that it does not require the demise of a patient to trigger a more vigilant response by individual practitioners. I have put forward several recommendations in this regard.

Mr Clark’s Responsibility

There has been a suggestion that Mr Clark may have been remiss in not making full disclosure about his vision problems.  I have looked at the generic application form that Mr Clark needed to complete in order to regain his licence.  While there is a section asking whether the applicant has been prohibited or refused from driving a motor vehicle, there is no specific reference that would cover Mr Clark's case i.e. voluntarily surrendering his licence after being declared medically unfit. If the notion of “prohibition” is supposed to cover such instances then it needs to be specifically spelt out. 

There is a specific section in the application form dealing with vision. However, on the basis of the test results certified by Mr Luke, I consider that Mr Clark could in all conscience state that he did not have any eye or vision condition that might affect his driving.  The one caveat I have is in relation to night vision, which seems to have been based on a subjective rather than objective assessment. However, any restriction placed on him in relation to night driving would not have had any influence on the fatal collision, which occurred during the day. Overall, I consider that Mr Clark acted appropriately in the circumstances. 

When he was declared unfit to drive, he surrendered his licence. He then underwent laser surgery and subsequent medical tests declared him to be fit to drive. 

Finding

Alice Evelyn Parris died near Bellwood, N.S.W. on 8 February 2005 from multiple injuries sustained when the motor vehicle in which she was passenger failed to give way and collided with a police vehicle travelling urgent duty at the T-intersection of Willunga Avenue and the Pacific Highway.

Ronald Percy Clark died on 10 February 2005 in Royal North Shore Hospital, Sydney N.S.W. from head and chest injuries sustained when the motor vehicle he was driving failed to give way and collided with a police vehicle travelling urgent duty at the T-intersection of Willunga Avenue and the Pacific Highway near Bellwood, N.S.W.

RECOMMENDATIONS

To the Minister for Transport and the Roads Traffic Authority

The medical report form to be completed by a medical practitioner and forwarded to the R.T.A. should be altered to include, where a person has been declared unfit to drive, the reason for making that declaration.

The medical condition recorded on the medical report form as the reason a person was declared unfit to drive should be included under the medical conditions section of the person’s particulars on the RTA’s computer database and appear on any subsequent medical report form that is generated.

A person who has previously been declared unfit to hold a driver’s licence should have to complete form M03, not M01, in order to alert practitioners who carry out the requisite examinations that the results will effect a change of driving status.

The Application for Driver’s Licence Form should include a section to identify those who have surrendered their driver’s licences after being declared unfit to drive.

To The National Transport Commission

The medical standards for licensing should be made more rigorous to ensure that where a person has previously been declared unfit to drive on the grounds of vision: 

a. the vision test in order to regain the driver’s licence should be conducted only by an ophthalmologist or optometrist and

b. where that specialist does not have the patient’s previous relevant medical history, he or she should consult with the person’s medical practitioner to obtain that history and

c. the confrontation test should not be used as the sole assessment of the person’s field of vision.

In the absence of the introduction of mandatory notification, the Commission should consider the best means of encouraging medical practitioners, who at any time in the course of conducting eye tests on a patient discover that the patient does not meet the requirements for holding a driver’s licence, to take action either by referring that person for second opinion from an ophthalmologist or optometrist or notifying the relevant licensing authority directly.

497 0f 2005
Inquest into the death of Kylie Whiting on 26 March 2005 at Enfield. Finding handed down by Senior Deputy State Coroner Milledge on 2 April 2007.

At the time of her death, Kylie Whiting was 25 years old and serving ‘home detention’ for supplying drugs.  She had been a heroin addict since she was sixteen years old and was on the methadone program.  She received her methadone in ‘take away’ doses from her local pharmacist.

Ms Whiting had been compliant with the home detention program and her urine testing for illicit drugs was always ‘clear’.  She was nearing the end of her sentence and was happy and optimistic about her future prospects.

On 26 March 2005, Ms Whiting died of a methadone overdose at her home. That March weekend was Easter and as the pharmacy was closing for the public holidays, Ms Whiting was given all her required doses for the four days in advance.  She had ingested all of the morphine prior to death leaving no doses for the remainder of the holiday weekend.

There was no evidence to suggest Ms Whiting intended to end her life.

Finding

Kylie Whiting died on 26 March 2005 at Enfield.  The cause of death is ‘methadone toxicity’.  At the time of her death, Ms Whiting was serving a sentence of imprisonment by way of home detention and under the supervision of the Probation and Parole Service.  The manner of death is ‘accidental’.

Recommendation

That NSW Health improve on the current guidelines for ‘take away’ doses for persons on the methadone maintenance program. There is a need to review the way prescribing doctors direct the dispensing of methadone to accommodate public holidays and other extended pharmacy closures. No more than 2 ‘take away’ doses should ever be permitted at one time.

454 of 2005
Inquest into the death of Matthew Guy Payne on 21 April 2005 at Northmead. Finding handed down by Deputy State Coroner Milovanovich on 28 May 2007.

Matthew Payne was a married man who resided in Queensland and was working in Sydney and residing with his father in law and working as a plant machine operator.

The deceased was known to consume alcohol and had a history of taking amphetamines.

On the 21/4/2005 the deceased met his father in law at licensed premises where they consumed some alcohol and the deceased left those premises at about 9pm having been observed to be playing poker machines and consuming alcohol.

At about 10.15pm the deceased was driving his Ford utility and was observed to make a right hand turn onto Old Windsor Road, Wentworthville from the incorrect lane and contrary to the traffic control lights which indicated a red arrow.  

This manner of driving was observed by two Police Officers in an unmarked Police vehicle.  A decision was made to stop the driver and the Police followed the vehicle for a short distance and activated the lights and sirens.     

At this point the deceased commenced to reverse his vehicle into the unmarked Police vehicle, which had to take evasive action. Two further similar incidents occurred within a short period of time during which the Police attempted to stop the vehicle and each time the vehicle took evasive action as well as reversing the vehicle towards the Police.  

The Police vehicle then overtook the vehicle driven by the deceased where upon the deceased commenced to pursue the unmarked Police vehicle, which had at this stage turned off its lights and sirens.  An off duty Police officer who was travelling in the same direction observed the actions of the deceased and witnessed the deceased travelling at high speed in pursuit of the police vehicle.  In so doing the deceased side swiped the off duty Police officers private vehicle.

As the deceased proceeded at high-speed east along Old Windsor Road it would appear his vehicle left the carriageway and travelled for a short distance along the medium strip before travelling onto the incorrect side of the road an impacting head on with a vehicle travelling in the opposite direction.  The vehicle driven by the deceased burst into flames and all attempts to extricate the deceased failed due to the intense heat.  

Two independent witnesses observed the manner of driving of the deceased and also witnessed his vehicle to travel onto the incorrect side of the road before impact.

The death was treated as a death coming within the provisions of Section 13A of the Coroners Act, 1980, being a death in a Police Operation.  The Coroner examined the actions of the Police and the Safe Driving Policy and it was evident that the Police had followed all protocols and it was the aggressive driving manner and speed in which the deceased drove his vehicle that contributed to the accident. 

At post mortem it was also noted that the deceased had a blood alcohol level of 0.129gm/lit.  An investigation into the deceased background, alcohol consumption and drug use as well as a check of any prior known medical or psychiatric conditions, could not determine why the deceased acted in the manner he did on this night.

Finding:

That Matthew Guy Payne died on the 21/4/2005 at Briens Road, Northmead in the State of NSW from Chest Injuries and Burns when the vehicle he was driving travelled onto the incorrect side of the road and collided with an on-coming vehicle.

131/07
Inquest into the death of Michael Warner on the 24 April 2005. Finding handed down by Deputy State Coroner MacMahon at Westmead on 18 July 2007.

Circumstances:

At the time of his death Michael Warner was serving a sentence and that sentence was being served by what is known as ‘Home Detention’ as an alternative to full time custody. Deaths of persons on home detention are classified as deaths in custody.

Mr Warner commenced his sentence on the 11th March 2005. Mr Warner was a user of illicit drugs and part of the condition of the home detention order was that he was to undertake random drug analysis. In all he underwent three random tests which all showed a negative result.

On 24 April Mr Warner asked his partner to purchase drugs on his behalf and on returning to the residence the partner had indeed purchased heroin. Mr Warner then proceeded to inject himself with the heroin. 

Mr Warner’s partner in her evidence states he fell asleep for a period of time then woke and she assisted him to bed. The evidence of the partner was that she later checked on him and found him cold and placed a blanket on him. On waking later the following morning she discovered him deceased.

The cause of death was established as, ‘Heroin Overdose’ in accordance with the evidence presented at the inquest.

There was no evidence whatsoever that the Department of Corrective Services or The probation and Parole Service failed in any way to provide adequate and proper supervision to Mr Warner whilst he was in home detention.

Finding:

That Michael Warner died on or about the 24th April 2005 at 5/30 Cowper Street, Umina Beach of a heroin overdose, on the evidence available to me it would seem to me more probable than not that there was no intention on the part of Mr Warner to take his own life and in those circumstances the manner of death was a misadventure following a self induced drug overdose.

1978/05
Inquest into the death of Dam Xuan Pham on the 17th December 2005 by NSW State Coroner Jerram on the 18 December 2007. 

Circumstances of death:

On 17 December 2005 following a number of reports to police of a person driving in an erratic manner on the Hume Highway which included driving in the wrong direction, the vehicle in which Mr Pham was driving was pursued and pulled over by two Highway Patrol officers.

Mr Pham emerged from his vehicle and was seen to be attempting to chew and swallow a crunching substance. As police tried to empty his mouth he suddenly slumped to the side and fell to the ground, his fall being broke by a police officer. Police immediately commenced CPR and were assisted by two other police and later attending ambulance officers. These efforts were unsuccessful and he was declared dead at the scene.

The post mortem found the cause of death to be, ‘Combined Drug Toxicity’ (Methamphetamine, Amphetamine). 

Despite this being technically a death in the course of a police operation, there were absolutely no suspicious circumstances nor were there issues concerning the conduct of the police prior to stopping the vehicle and their conduct following the stop.

Police were commended for preventing danger to the public and for their attempts to resuscitate Mr Pham.

The evidence was not clear whether Mr Pham ingested the drugs to end his life or to conceal the drugs from police.

Finding:

That Dam Xuan Pham died on 17 December 2005 on the Hume Highway 5km south of Marulan from the effects of combined drug toxicity after consuming for reasons unknown, a lethal quantity of Methylamphetamine.

Further

That Police Officers, Meagher, Harwood, Whittington and Karooz should be commended. Meagher and Harwood for fulfilling duty to protect public in high standard and prompt attempts to revive Mr Pham. Whittington and Karooz for diligent attempts to revive Mr Pham.

327 of 2005  
Inquest into the death of Larna Louise Ryan at Bathurst on 23 March 2005. Finding handed down by Deputy State Coroner Milovanovich on 12 September 2007.

The death of Larna Louise Ryan was reported to me in my capacity as the NSW Deputy State Coroner on the day of her death, being Tuesday 22nd March 2005.

The Role of the Coroner.

In the case of every death reported to a Coroner, the Coroner is required by virtue of Section 22 of the Coroners Act, 1980, to make findings as to the identity of the deceased, the date of death, the place of death and the manner and cause of death.

In regard to a death, as in this case, that falls within the provisions of Section 13A of the Coroners Act, 1980, a Coroner has a duty to examine the circumstances surrounding a death in custody and in particular examine the circumstances surrounding the deceased’s incarceration, reception, risk assessment and the particular circumstances surrounding the death.  

This obligation flows from the recommendations made by the Royal Commission into Aboriginal deaths in Custody.

The Coroner has power under Section 22A of the Coroners Act, 1980, to make recommendations on matters that touch upon public health and safety.

In regard to the death of Larna Ryan the Coroner has no jurisdiction to examine questions that may touch upon the appropriateness of bail being granted or refused or for that matter the appropriateness of any sentence of imprisonment imposed by a Court of Law.  Appropriate appeal and review provisions would have applied under the Bail Act or the Criminal Procedure Act, which are outside the jurisdiction of the Coroner.

Factual Summary.

Larna Louise Ryan was the second child born to Merilyn Ryan (of Aboriginal decent) and Glen Withers.  Ms Ryan had one sibling, a sister Jodie who was six years senior to Larna.  Ms Ryan had a disrupted family life having moved between extended family members due to both parents spending time in custody and drug addiction.  At the age of 14, Ms Ryan was a made a ward of the State and moved to Dubbo to live with her aunt Deborah Ryan.  It was during this period that Ms Ryan commenced a relationship with Bradley Burns and began experimenting with illicit drugs.  In 1995, at the age of 17, Ms Ryan gave birth to her son, Kenneth Burns. 

Ms Ryan and her partner Bradley Burns could not look after the child due to drug dependencies and criminal incarcerations and Gail Burns (Ms Ryan’s paternal grandmother) become the full time carer for Ms Ryan’s son, Kenneth.

Between 1997 and 1999 Ms Ryan led a transient lifestyle that saw her moving between Forbes and Dubbo.  During this time, Ms Ryan continued to use illicit drugs and spent periods of time in custody due mainly to dishonesty and drug related crimes.  In late 2000 Ms Ryan and Bradley Burns were convicted of a robbery offence and Ms Ryan served a lengthy custodial sentence at the Mulawa Correctional Centre until 2003.

During this period of incarceration Ms Ryan commenced the methadone programme, she also became very depressed and was involved in a number of violent altercations with other inmates, including an incident of stabbing another inmate, which resulted in her placement in protective custody.  Whilst in protective custody Ms Ryan attempted self harm by slashing her wrists and an attempted hanging.  Ms Ryan disliked her placement in protective custody and often referred to it as the “bone yard”.  

Ms Ryan spent the majority of her sentence within protective custody and became increasingly depressed as a result.  Upon on her release from prison in 2003, she returned to live with her mother in Dubbo.

Following her return to Dubbo Ms Ryan became heavily involved in criminal activity and illicit drug use.  In April 2004 Ms Ryan was arrested for violence offences and was remanded in custody.  Whilst in custody Ms Ryan attempted to hang herself in the Police cells by placing a shirt around her neck. Ms Ryan subsequently served a further 6-month period of incarceration at the Mulawa Detention Centre.  During this sentence Ms Ryan was again placed in protective custody and she maintained contact with family members, in particular her aunt Tina Bonham and her uncle Stephen Ryan.

In November 2004 upon her release from custody, Ms Ryan returned to live with her mother who was herself undertaking a drug and alcohol rehabilitation programme at the time.  In less than 2 weeks following her release (Dec 26th) Ms Ryan was again facing charges relating to violence and dishonesty offences committed at Coonamble during a visit to see her son.  Ms Ryan was placed on bail for these offences and returned to the Dubbo area and successfully applied for admission to the Merit programme, which operated through the Dubbo Local Court.  Ms Ryan commenced a drug rehabilitation programme that included detoxification from methadone using the alternative Buprenorphine maintenance programme.  This programme was managed through the assistance of the Greater Western Area Health Service, the Merit Programme and Weigelli Alcohol (and other drug) Rehabilitation Programme.

It is understood that Ms Ryan had successfully completed a pharmacotherapy dosage of Buprenorphine, which was administered, by the Acacia Cottage, Dubbo Base Hospital, and Macquarie Area Health Service and accordingly Ms Ryan was transported on the 14th March 2005 to the Weigelli Centre by her Merit caseworker.

Weigelli is a residential facility that caters for Indigenous and mixed sex clientele.  Ms Ryan had only been at the centre for less than one day, when she became agitated and aggressive towards staff.  The staff at Weigelli formed the opinion that Ms Ryan had not fully detoxified from drugs (a pre-condition to acceptance).  Weigelli staff arranged for Ms Ryan to spend the evening at the Cowra Hospital as a detox patient in the event that her condition deteriorated before being transported to Lyndon Withdrawal unit on the 16th March 2005.  It would appear that Ms Ryan refused to attend Cowra hospital so alternative arrangements were made for Ms Ryan to be released into the care of her aunt Tina Bonham.  It would appear that the Weigelli Centre effectively discharged Ms Ryan due to her aggressive behaviour and played no further role in Ms Ryan’s rehabilitation.  

This court is aware that some issues had been raised by a former staff member at Weigelli in regard to Ms Ryan’s treatment at that Centre, however, they are not matters falling within the jurisdiction of the Coroner.

It is understood that Ms Ryan had informed Tina Bonham that she was uncomfortable at Weigelli and indicated that she required a stricter environment and organised to meet with Ms Bonham the following morning with a view of seeking admission to the Lyndon Withdrawal Unit.  Ms Ryan spent that evening and the next three days with Bronwyn Burns (sister to partner Kenneth Burns).  Ms Ryan had told Ms Burns that she had not been accepted at Weigelli or Cowra Hospital or that she was to attend the Lyndon Withdrawal Unit.  Subsequently Ms Ryan did not meet Ms Bonham or maintain contact with Merit caseworker or the Macquarie Area Health Service.   Ms Ryan returned to criminal activity and illicit drug use and was arrested on the 18th March 2005 for dishonesty offences.

Upon being arrested Ms Ryan was refused bail and became highly agitated and emotional whilst in custody.  She was seen to hit her head against a wall, pull her hair out and continually kicking and punching the walls.  Ms Bonham attended the Police station and was able to speak to Ms Ryan and her behaviour improved.  During conversations with Ms Bonham, Ms Ryan told her that she would kill herself before she went back into custody and had concerns that she would end up back in the “bone yard”, a reference to protective custody.  This information was relayed to Justice Health Nurse Pegge Devrell who assessed and screened Ms Ryan.  

Nurse Devrell had previous knowledge and interactions with Ms Ryan and noted that she was not providing truthful information during her assessment, particularly in regard to her history of self-harm.  Nurse Devrell made a notation that Ms Ryan was to be re-assessed should she be bail refused noting that she was withdrawing from drugs and susceptible to self-harm.  Nurse Devrell did not note her concerns regarding the lack of truth regarding Ms Ryan’s previous history of self-harm and assumed that this would be realised on re-assessment.

On the 19/3/2005 Ms Ryan was refused bail by the Dubbo Court Registrar and remanded to appear again on Monday 21/3/2005.  Ms Bonham visited Ms Ryan after her court appearance and Ms Ryan again stated that she would not be able to handle being in custody and would rather be dead.  

It would appear that Ms Bonham did not convey this information to any Corrective Services staff.

Ms Ryan was transferred from the Dubbo court complex to the Bathurst Correctional Centre following her court appearance.  

Upon arrival at the Bathurst Correctional Centre Ms Ryan was assessed by only Justice Health staff and it would appear that Correctional Staff did not search her.  The Justice Health assessment was conducted by Nurse Clyburn and she assessed Ms Ryan as withdrawing from drugs and placed her in a Detox Cell within the Acute Crisis Management Unit (ACMU).  

This is a protective unit that has 24-hour closed circuit television monitoring by nursing staff.   Ms Ryan was housed in the Detox Unit until the 21st March when she was due to re-appear at Dubbo Local Court for the mention of her charges and a further bail application. 

The evidence presented at this Inquest would suggest that during the period from the 19th to 21st March Ms Ryan was a difficult inmate to manage in that she regularly abused staff and continually contacted nursing staff in relation to medication, there were however, no outward indications or expressions by Ms Ryan that she intended to self harm.

On the 21st March Ms Ryan was transported back to Dubbo and appeared in Court represented by a duty Solicitor for the Western Aboriginal Legal Services (WALS).  Ms Ryan appeared before Local Court Magistrate MacMahon where pleas of not guilty were entered to the charges and following submissions on bail the Court refused bail and remanded Ms Ryan in custody to re-appear on the 4th May, 2005.

The Court in refusing bail noted that a fresh bail application could be made before the remand date if a serious rehabilitation programme could be put in place.  Ms Ryan was transported back to Bathurst Correctional Centre on Tuesday the 22nd March 2005.

When Ms Ryan returned to Bathurst, Nurse Clyburn still had concerns that she was still withdrawing from drugs and was of the opinion that she should be returned to the Detox Unit.  Ms Ryan became aware that Nurse Clyburn was to do her assessment and became uncooperative and indicated that she did not wish Nurse Clyburn to do the assessment. 

Accordingly Nurse Clyburn spoke to Nurse McCarthy, briefly outlined her concerns and requested that Nurse McCarthy undertake the assessment process.  Nurse McCarthy then undertook the assessment of Ms Ryan and it is apparent from the documentation that Ms Ryan did not fully disclose her recent and past history of self-harm and or drug withdrawal.  

Ms Ryan was insistent that she was no longer withdrawing from drugs and wanted to be placed in the general prison population, at Bathurst, that being the Women’s Unit. 

Nurse McCarthy formed the view that Ms Ryan was not longer withdrawing from drugs and recommended her placement in the Women’s Unit.

The Women’s Unit at Bathurst is a separate block located within the Bathurst Correction facility and was used as a transient centre for female inmates.  

The facility houses female inmates together for short periods of time to facilitate their appearance at Courts in the Central West.  The Unit is effectively a remand centre and was not designed with a view of housing inmates on a permanent basis.  The Women’s Unit is located approximately 20 metres from the Reception area with a single staff member assigned to the Unit.  

The Unit consists of a single building with a single entry via a door security entrance.  The building contains three cells, a common area, kitchenette and a bathroom/shower area.  Inmates were located into the unit, but not locked into their individual cells, as the cells did not have individual toilet facilities.  Accordingly, inmates were able to walk freely throughout the interior part of the building.  

CCTV monitors are located in the common area, which includes the kitchenette.  The unit also had a “knock up” system installed, which enabled inmates to contact Reception in the event that they needed medication or assistance. The Unit is best described as a minimum risk facility.

Following Nurse McCarthy’s assessment that Ms Ryan was no longer required to be housed in the Detox Unit, Ms Ryan was taken to the Reception area for her initial screening with a view of placement in the Women’s Unit.  The screening officer at this time was Jacqueline Trezise a registered nurse with experience in both mental health and drug and alcohol issues.  

Ms Trezise’s role within the facility was primarily that of a detoxification worker and was not a full time screening officer, however, had performed these duties previously, was acting in the position and was familiar with the process. 

Ms Trezise had recently returned from a period on leave and it would appear that her password to the Offender Index Management System (OIMS) had expired which prevented her from accessing Ms Ryan’s profile, which identifies past history of self-harm, alerts and other relevant information.  Ms Trezise did access the Offender Management System (OMS), however, this system only identifies active alerts, and in this case non-association alerts, but not the history of Risk Intervention or self-harm while in custody.

Ms Trezise assessed that Ms Ryan did not exhibit any signs of self-harm, although she formed the view that Ms Ryan was still withdrawing.  

Ms Trezise placed Ms Ryan in the Women’s Unit and conferred with Nurse Ling regarding Ms Ryan’s possible drug withdrawal and medication.  Nurse Ling indicated that any medication to assist Ms Ryan with sleeping would best be administered in the Detox Unit, however, due to Ms Ryan’s strong objections to being returned to the Detox Unit it was decided that nursing staff would check on her and re-assess the situation the following morning if necessary.  

It also became known that another female inmate, Wanda Lyonds was being admitted into the Women’s Unit and accordingly the decision to place Ms Ryan in the Women’s Unit was instigated.

Wanda Lyonds had been transported from Mulawa Correctional Centre to Bathurst in order to facilitate a court appearance.  Ms Lyonds was on the methadone programme at the time and was prescribed 80mg of methadone each evening.  Ms Lyonds knew Ms Ryan from previous contact in the prison system, but other than that contact had no previous dealings with Ms Ryan.  

Ms Lyonds has stated that between 4.00pm and 8.00pm on the 22nd March, Ms Ryan pressed the “knock up alarm” over 20 times in order to interact with Corrective staff regarding access to her shoe laces, medication and issues associated with jewellery that she had previously had in her possession.  

According to Ms Lyonds, Ms Ryan told her that her “head aint good”, however, never made any direct threat of self-harm.  

Ms Lyonds has expressed the view that Ms Ryan appeared more concerned about the jewellery and the prospect of serving a prison sentence.  Ms Lyonds further stated that she formed the view that Ms Ryan appeared a little depressed, however, did not report her observations to Correctional staff as it appeared to her that Ms Ryan was dealing with it and Ms Lyonds did wish to be labelled as a “dog”. 

(Prison jargon for a person who dobs in another). Ms Lionds also stated that her decision was also influenced by the fact that Ms Ryan had expressed concerns about being returned to the “bone yard”.

Ms Lyonds and Ms Ryan moved their mattresses into the lounge area of the Women’s Unit with a view of watching television and sleeping there.  Ms Lyonds has stated that one of the reasons she did this was that she was aware that that area of the Unit was being monitored by CCTV. 

Ms Lyonds has given evidence about various conversations she had with Ms Ryan during this period and of her observations of her, being agitated, in “her face” and also calming down when discussing her son and other matters. 

 Ms Lyonds has stated that at about 8.00pm she was feeling the effects of her methadone medication and was unable to stay awake.  She fell asleep and did not wake until approximately 1.00am.  It would appear that during the period that Ms Lyonds was asleep Ms Ryan has taken a coffee table from the lounge area and placed it in the first cubicle of the bathroom area. 

 It would appear that Ms Ryan has removed a sheet from bedding and tore a strip of cloth from it.  Ms Ryan would appear to have then stood on the coffee table, secured one end of the cloth over the aluminium frame of the toilet cubicle and tied the other end around her neck.  It would appear that Ms Ryan has then stepped off the coffee table.

Ms Lyonds awoke at about 1.00am to use the toilet.  She noted that the television was on and that Ms Ryan was not on her mattress. Ms Lyonds called out for Ms Ryan and not getting any response began to check each of the cells before making her way to the toilet area.  Upon entering the bathroom area she observed Ms Ryan hanging from the first cubicle frame. 

She checked for a pulse and observed Ms Ryan to be cold to the touch and immediately activated the “knock up button”. Corrective Services Officers Parker and McKenzie attended, 

Ms Ryan was cut down using a 911 tool and placed on the floor.  Ambulance, Police and the Governor of the Gaol were contacted.  

Upon Police arrival it was noted that all alarms and intercoms were operational as was the CCTV monitors.  The monitors, however, do not record automatically, unless activated and were only activated by Correctional Officer Parker following Ms Lyonds activation of the “knock up button”.

Crime Scene police conducted an extensive examination of the area and of the deceased.  Crime scene Police have reported that there appeared to be no suspicious circumstances, no evidence of any altercation or evidence of any marks on the deceased that may suggest that another person may have been involved in the death of Ms Ryan.  The post mortem report of Dr Langlois confirmed no defensive injuries and recorded the cause of death as being due to hanging.

Since the death of Ms Ryan the Department of Corrective Services conducted their own internal review with a number of recommendations being made.  

As a result the Women’s Unit at Bathurst has undergone a $40,000 refurbishment which involved the removal of significant hanging points within the bathrooms, Perspex coverings for exposed grills, new windows, beds and kitchenette.  

The CCTV monitors have been repositioned to provide better coverage and an officers station has been placed within the unit.  The refurbishments while appropriate at the time are perhaps of little relevance now that a decision has been made to no longer house women inmates at Bathurst in view of the imminent opening of the new correctional facility at Wellington, the official opening of which is tomorrow (13/9/2007).

Conclusions and Findings.

It would appear from the evidence that when Ms Ryan was taken into custody and was bailed refused Nurse Devrell did the initial assessment before Ms Ryan was transported to Bathurst Correctional Centre. There is a disparity in the evidence of Ms Bonham and Nurse Devrell as to alleged conversations in which Ms Bonham has stated that she informed Nurse Devrell of statements made by Ms Ryan that she would kill herself if she remained in custody. 

Nurse Devrell has denied any knowledge of this conversation and there is nothing recorded on her assessment.  This issue remains unresolved.  There would appear to be no evidence that Ms Ryan was assessed by Correctional Staff upon her arrival at Bathurst or that any attempt was made at that time to access the OIMS system.

I have noted the evidence of Superintendent Gibson who believes that a Reception assessment would have been done, however, the relevant documents for both the 19th and 22nd March are not to be found with the relevant file.  

It would appear that Ms Ryan was further assessed by Nurse Clyburn who made the decision that she was withdrawing from drugs and needed to be housed in the Detox Unit.  Under those circumstances as her placement was into the Acute Management Ward with 24-hour supervision, the need for a full assessment in regard to other risk factors was probably not necessary.

Following Ms Ryan’s appearance at Dubbo Local Court and her transfer back to Bathurst Correctional Centre on the 22nd March 2005, it would appear that again there was no assessment of Ms Ryan at the Reception stage.  It would appear that the assessment that was to be done by Nurse Clyburn was from a Justice Health perspective and it was not until after Ms Ryan’s protestations at being re-assessed by Nurse Clyburn and the subsequent assessment by Nurse McCarthy (which resulted in the recommendation that she be housed in the Women’s Unit) that Correctional Staff (Ms Trezise) conducted the screening process.  

This process as the pro forma documents indicate should have been a complete assessment of her in terms of risk factors, mental health, psychology needs, drug withdrawal, other health issues and appropriate cell placement.

A number of issues have been identified during this Inquest and have been subject to final submissions.  I will deal with them individually.

Failure of the screening process to identify previous alerts, RITS and self-harm history. 

The court has been told that Ms Trezise after returning from leave did not have access to the OIMS system and was only able to access the OMS system due to a password expiry problem.  Clearly that was unsatisfactory.  I note that it was the view of Investigator Nigel Webb that consideration is given to remedial action against Ms Trezise for her failure to check the OIMS for alerts.  I have difficulty accepting the evidence of Ms Trezise that even if she had made those checks and was aware of the past RITS and self harm history that she would still have relied only Ms Ryan’s presentation.

The fact that Ms Ryan was not subjected to a full screening process until the 22nd March 2005 is perhaps somewhat irrelevant in view of the fact that she was in Detox until the afternoon of the 22nd March and the first full screening was then conducted.

It is also of concern that at that stage Ms Ryan had been in Corrective Services Custody since the 19th March, albeit, that she was required back at Dubbo Court on 21/3/2005 for a further bail application. I note that the Root Cause Analysis conducted by Justice Health makes the following comment at Para 3 “Medical and case files were not available. They arrived after the patient’s death. 

Staff relied totally on patients self report”.  I fail to see any reason, in this day and age, why medical records cannot be sent by courier, even over a weekend, from the Sydney record base to any place in NSW where an inmate is received.  I believe this issue has already been subject to either formal recommendations or comment by Coroners and that there is now a standing direction that medical records must be accessed immediately.

The role of the Nurses.

The role of the Nurses in relation to Ms Ryan’s assessment was predominately focused towards the issue of whether she was withdrawing from drugs, although the assessment forms clearly identify that other matters including risk of self harm needed to be considered.  

It would appear that Nurse Clyburn was of the view that Ms Ryan was still withdrawing when she assessed her on the 19th March and was of a similar view on the 22nd.   Nurse McCarthy on the other hand felt that Ms Ryan was no longer withdrawing and was suitable for placement in the general prison population.  The fact that there is a difference of opinion should not been seen as a critical issue, as it is after all a judgment call made at the time on experience, intuition and how the inmate presents. 

Of course it would have been preferable that the Nurses had access to the medical records and history as that may have provided a better insight into issues more relevant in relation to risk factors.  The Root Cause Analysis effectively confirms this.

Hanging Points.

I am aware that the Department of Corrections has implemented a programme of removing and re-designing all prisons with a view of removing obvious hanging points.  Coroners have in the past been critical of the slow progress this programme has taken, however, sight should not be lost of the fact that many of the prisons were built in the 18th Century and there is an enormous logistical and financial factors to be taken into account.  I have noted that following the death of Ms Ryan refurbishments to the Women’s Unit at Bathurst resulted in the removal of all obvious hanging points.

The on the issue of hanging points, it is not always possible to remove all of them completely.  The real challenge is of course to identify those prisoners who are at risk and this is the area that requires greater attention and professionalism.  

Once a prisoner is determined not to be a risk, they are entitled to some basic conveniences and privacy and in order to provide those facilities, such as TV’s, electric jugs, etc, there will always be an opportunity for self harm if an individual prisoner is so inclined or determined.  Sight should never be lost of the fact that in many cases prisoners will not divulge any suicidal ideation as they are aware that it will result in a mandatory Risk Intervention Team and the subsequent consequences of being placed in a safe cell and being under constant observation.  This is even more prevalent with Prisoners who have been through and are familiar with the prison system.

Recommendations.

I have noted the recommendations made by Det Sgt Grassick in the final pages of his statement.  I would appear that most of the recommendations have in fact been implemented and there would appear to be no need for formal recommendations.  

In regard to the issues Det Grassick has raised in regard to the Merit Programme and Detox Centres, they are probably issues best taken up locally between Police and the Local Court Magistrate.  I certainly concur with the views he has expressed.

The death of Larna Ryan in my view could have been avoided on the 23rd March 2005 if it was determined, having regard to all the information that was available, that there was a risk of her self-harming.  The assessment of new prisoners should not be done in a vacuum and reliance on presentation alone, plus what the prisoner is prepared to divulge is insufficient.  Particularly so, when as in this case, there was a long history of past admissions, prior suicide attempts, including ones in custody and no less than 24 prior RIT’s.  

I have a sense that in Ms Ryan’s case the Bathurst Correctional Facility made a judgment as to how to best accommodate Ms Ryan until she could be more properly assessed at Mulawa, her planned destination on the following day.  If that is not the case, then the question that must be asked is why did Correctional and Justice Health Staff not access the plethora of information that was available in regard to Ms Ryan’s previous history.  Any proper and effective assessment should have required such an approach.

This Court, as in all deaths, has the luxury of looking at matters with the benefit of hindsight and it is my view that had all the material that was then available been properly accessed and considered a decision may have been made to either keep Ms Ryan in the Detox Unit or to place her on RIT until her transfer to Mulawa.  

There would also appear to be some substance to the fact that the availability of placing Ms Ryan with another Aboriginal inmate in the Women’s Unit may have influenced decisions.  Apart from the history that would have been available had Ms Ryan’s Corrective Services files and medical files been accessed some consideration should have been given to the fact that she had just recently gone back into custody, was bail refused and was likely to remain in custody for over a month before her next court appearance.

Finding.

That Larna Louse Ryan died on the 23rd March 2005 at the Women’s Unit, Bathurst Correctional Centre, in the State of New South Wales, from hanging, self-inflicted with the intention of taking her own life.

407 of 2006
Inquest into the death of Yuri Azar at Parklea Correctional Centre on 10 April 2006. Finding handed by Deputy State Coroner Milovanovich on 2 March 2007

Yuri Azar was taken into custody on the 11th May 2005, following his arrest and charge in relation to a number of serious sexual assault matters involving his daughter.   The deceased was bail refused.  On admission he was processed according to normal intake procedures and risk assessments conducted by Correctional staff, welfare officers and Justice Health.  The deceased was identified as being at risk as he had indicated that he may self harm and accordingly was processed with placement in a safe cell and follow up consultations with a Psychologist.  The deceased progress was monitored and he was subsequently placed in a “two out” cell and it would appear that he adapted well within the prison system with no further indications of self-harm being detected.

The deceased remained housed in Area 5 of the Parklea Complex and appears to have settled into prison life, despite being on remand.  Some time prior to his death he was appointed as the Area Manager Sweeper, a trusted position and eventually requested and was provided with a “one out” cell.  The deceased was due to appear at Penrith District Court on the 26th April 2006 for sentence.  It would appear that in the period leading up to his sentence date he became aware that his de-facto partner was considering ending the relationship. 

In the weeks before his death the deceased had expressed to family members a concern as to the likely sentence he may receive and the status of his relationship.

On the 9th April 2006, the deceased was permitted an extended visit with his de-facto partner.  During this visit she indicated to him that she wanted to step back from the relationship. 

Fellow inmates detected that the deceased appeared upset following this visit, however, he did not discuss his feelings nor was any communication passed on to Correctional or Justice Health Staff.   The deceased was locked into his cell at 3.10pm on the 9th April 2006, and was found deceased with a ligature around his neck at the morning muster at 8.25am on the 10th April 2006.  The deceased had left a number of notes to his family, which implied that he intended to take his own life.

The deceased was located in a “one out” cell, Cell 1, Area 5 of the Parklea Correctional Centre.  The cell is relatively new with virtually no apparent hanging points.  It was apparent that the deceased had managed to bend the shower curtain rail which is installed flush to the ceiling and therefore does not provide a hanging point. 

By bending the shower rail the deceased appears to have been able to manipulate it sufficiently away from the ceiling in order to pass material through it, which he then used as a ligature.  It was apparent that the shower rail was able to support the deceased weight until death when it gave way and was found on the cell floor next to his body.  The shower rail was of the design that was not intended to break away when weight was placed on it, but rather of the design that when installed flush to the concrete ceiling eliminates a hanging point.

An internal investigation by Corrective Services identified that information concerning the deceased relationship break-up was known by the next of kin, however, was not communicated to Correctional or Justice Health Staff.  The investigation report indicated that a working party is currently considering mechanisms through which next of kin could relay relevant information, which may impact on risk assessment.  The working party has identified that there are a number of issues, including privacy etc that need to be addressed.  The Coroner supported the concept of the working party proposal, however, was of the view that it was premature to make formal recommendations until such time as the working party had completed its report.

Finding

That Yuri Azar died on or about the 10th April, 2006, in Cell 1, 5C Parklea Correctional Centre, Parklea in the State of New South Wales, from hanging, self inflicted with the intention of taking his own life.

367 of 2006 
Inquest into the death of David Neal at Canberra Hospital on 8 March 2006. Finding handed down by Deputy State Coroner Pinch on 28 June 2007.

Around 12.30 pm on 8 March 2006, Snr Const Adams at Cowra Police Station received a telephone call from Diane Neal in South Australia. She was concerned for the welfare of her estranged husband, David Neal, who lived and worked on the property ‘Rosedale’, 159 Pine Mount Road, Cowra. The reasons for her concern are set out below. Suffice to note here that Ms Neal was convinced that David Neal was about to kill himself. Within minutes, Snr Const Adams telephoned Mr Neal’s house on the property and spoke to his son, William. After a brief search, William indicated that he could not locate his father. At that stage, William denied that his father had access to a firearm. A check of the COPS system did not reveal any contrary information. However, when further questioned by officers Adams and Kelly on their arrival at the property, William admitted that his father did have a gun and that it was missing from its position behind a couch. 

It is important to note in the sequence of events that Const Kelly, who accompanied Snr Const Adams to the property, telephoned the Ambulance Service en route at 1.19 pm in anticipation that medical assistance/transportation may be required. Ambulance Officers Anning and Leiper arrived at 1.49 pm.

Police searched the house and nearby sheds looking for a clue as to Mr Neal’s whereabouts. William Neal started looking along a nearby creek before he was called and taken back by officers. Const Kelly then assumed the role of looking after William, who appeared to be in shock, ensuring he did not impede the on-going police search or inadvertently discover his father’s body. At 1.55 pm Police and Ambulance Officers heard a muffled gunshot from the vicinity of the creek further distant in the direction that William had started to traverse. I note that the evidence is consistent as to the fact that, at the time the gunshot was heard, the nearest police officers were about 150 metres away from the position where Mr Neal was subsequently located. No one saw any movement in the vicinity prior to the shot. Indeed, Const Kelly was paying particular attention to the cows to detect their response to any human movement and observed none.

Police and ambulance officers then proceeded to the vicinity of the gunshot and located Mr Neal on a natural ledge formation part way down a steep creek embankment. Ambulance Officer Anning was the first to reach Mr Neal. He immediately observed a recent gunshot wound to the head. He also detected a faint pulse and quickly relayed this information to Mr Leiper. Mr Anning then crossed the creek with Mr Neal hoisted over his shoulders. There he was assisted by Snr Const Adams him in pulling Mr Neal up the steep embankment.  They were met by Mr Leiper with an ambulance stretcher.

Mr Anning and Mr Leiper then tried to resuscitate Mr Neal, assisted in their efforts by Snr Const Adams who ran to and from the ambulance with various pieces of equipment as needed. Snr Const Adams later drove the ambulance to Cowra Hospital to enable the ambulance officers to continue working on Mr Neal on the way. Mr Neal was later transported to Canberra Hospital where he died at 9.15 that night.

Jurisdiction

Because Mr Neal died in Canberra both the A.C.T. and N.S.W. had coronial jurisdiction. Since the circumstances of his death occurred in N.S.W., the relevant coroners agreed it was more practicable for the investigation to be conducted, and the inquest held, in N.S.W.

Post Mortem Examination

Dr Orde, forensic pathologist, conducted a post mortem examination of Mr Neal on 10 March 2006. He supplemented his written report with oral evidence at inquest. 

In his opinion, Mr Neal died of a gunshot wound to the head. He noted that the size of the wound was consistent with the passage of a .22 calibre bullet. He also noted that the trajectory of the bullet through the head was from right to left, front to back and upwards. There was no exit wound. Dr Orde drew attention to abrasions of the skin around the wound that he considered had been caused by the muzzle of the gun being placed against the skin at the time of discharge. Additionally, he noticed tattooing marks around the wound that was characteristic of the emanation of flames, soot, and gunpowder from the muzzle. Dr Orde commented on observations made at Canberra Hospital of apparent shotgun pellet marks on an X-ray. He stated that these were actually fragments of metal as a result of the bullet impacting with the skull.

Dr Orde noted some minor abrasions on Mr Neal’s arms and back, which he described as consistent with being pulled up a creek embankment. As for Mr Neal’s rib injuries that he noted in his report, he considered that these were caused by resuscitative efforts and played no role in Mr Neal’s demise. Indeed, he concluded that there were no injuries that could have been derived from an interpersonal assault.

Intention

Although Mr Neal did not leave a suicide note, his intention to end his life is evidenced by the following conversations he had with members of his family:

1. On the morning of 8 March 2006 he told his son, William then aged 18, that there was $500 in the bank for him. He gave him his bankcard and mobile telephone. He stated that if anyone was looking for him, he would be at “the shed at 5”. He also advised his son to bring a witness with him when he came home that afternoon. 

2. William Neal commented that his father was “not there” i.e. withdrawn, at the time of this conversation. William was in no doubt that his father intended to end his life, saying that when his father was determined, nothing could stop him. William Neal was distressed by this conversation and sought advice from his friend, David Neale. He subsequently sent a text message to his sister Sarah in the hope that she might be able to influence her father.

3. Ms Dianne Neal, who was separated from her husband and lived in South Australia, received a telephone call from her husband about 9.30 am on 8 March. Mr Neal urged her to come to Cowra that day to look after their son. He became agitated when she indicated that that course was not possible.

4. Mr Neal then telephoned his father-in-law, William Reed. Mr Reed, who had known Mr Neal for most of his life, thought he was the person with whom Mr Neal was most open about discussing his problems and thoughts. On this occasion Mr Neal told him it was “the end of the road”. Mr Reed stated that although Mr Neal had periods of depression he had never spoken to him about ending his life. However, on this occasion when Mr Neal said goodbye, Mr Reed knew he was determined to carry through his intentions. Mr Reed immediately told his daughter and Ms Neal contacted the Cowra Police Station.

From the evidence of these conversations, I am satisfied not only that Mr Neal intended to end his life but also that he intended to act that day, 8 March. I am also satisfied that he had already decided upon this course of action prior to telephoning Ms Dianne Neal in Adelaide because the purpose of the call was to persuade her to come to Cowra that day to care for their son. 

Motivating Factors

Evidence from family members indicates that Mr Neal had suffered bouts of depression for many years. However, at the time of his death his medical records show that he was not receiving treatment of any sort. Mr Reed stated that Mr Neal was frequently worried about his financial situation and, at the time of his death, could not see a way of repaying his debts. Mr Neal had mentioned a couple of days prior to his death that he thought he had contracted a disease. He had not, however, consulted a doctor and his comment was based on self-diagnosis. Mr Neal also told Mr Reed of his recent disappointment about a relationship. Attempts by police to identify the woman concerned have proved unsuccessful. 

I am not particularly worried about this circumstance because I consider that the family members to whom Mr Neal spoke on 8 March are best placed to describe his demeanour and assess his intentions.

Firearm

The firearm used by Mr Neal was a .22 calibre rifle. It was not registered and, while William Neal could provide no information as to its origin, he stated that his father had acquired it several years previously and used it to shoot birds. Perhaps the two important aspects about the gun were first, that Mr Neal had not acquired it for his purpose on 8 March. Secondly, that while William Neal had initially told police that his father did not have access to a firearm, he had rescinded that statement and told police the truth before they started to search the property for Mr Neal. They were, therefore, aware of the potential danger if they encountered Mr Neal.

Actions of Police Officers

The actions of police officers did not contribute in any way to Mr Neal’s death. They responded immediately on receiving the telephone call from Ms Neal. Once at Rosedale they conducted a search in a professional systematic way. The person closest to Mr Neal at the time that he used the rifle was his son, who, by that time, had been called back by police from the bank of the creek and was walking in the opposite direction. The question has arisen as to whether Mr Neal would have been aware of the police presence. Investigating officers conducted a test to show that he would have had a clear line of sight to the area where the police and ambulance vehicles were parked, despite long grass. He may also have been alerted by the sound of voices and vehicles. While it is possible that the arrival of police may have played some role in the timing of Mr Neal’s actions, his decision had been made long prior to their arrival. Perhaps more importantly than his awareness of their presence, the searchers were not aware of Mr Neal’s position so there was no opportunity to communicate with him. 

Once Mr Neal had been located, police officers played an important role in assisting ambulance officers in their efforts to resuscitate him. Both NSW Police and the NSW Ambulance Service ought to be proud of the way in which their officers on the ground worked together in an attempt to save Mr Neal’s life. Indeed, it was a model of co-operation from the time of the first telephone call. I commend all those police and ambulance officers who were present. In particular, I would like to praise Ambulance Officer Anning and Snr Const Adams for their efforts that day.

Location of Firearm

Members of Mr Neal’s family have been appreciative of the timeliness and professionalism of the police response. At inquest, however, Mr William Neal questioned the length of time it took police to locate the rifle. It was retrieved by Snr Const. Manglesdorf, some 2 hours after it had been fired, in around 750 mm of water in the creek directly below the ledge where Mr Neal was found.  I accept Snr Const Manglesdorf’s explanation that the water had been muddied considerably by police and ambulance officers walking through it to assist Mr Neal. Also that there was a layer of slime on top, making visibility difficult. The rifle was eventually located by touch, not visually. I am satisfied that no one had the opportunity of touching the rifle after Mr Neal had shot himself before police secured it. 

Classification of Death

Inspector Powell considered the possibility, but did not classify Mr Neal’s shooting as a critical incident. Under the Guidelines a “critical incident” is defined as an incident, involving police, 

which by its nature or circumstance requires an independent investigation or review.” Deaths that fall within Section 13A Coroners Act 1980 are deemed to be critical incidents. Relevantly, Section 13A(1)(b) provides that the State Coroner or a Deputy State Coroner has jurisdiction to hold an inquest “if it appears to the coroner that the person has died or there is reasonable cause to suspect that a person has died as a result of or in the course of police operations”.

Coroners have interpreted “police operations” in a broad sense to mean police acting in their official capacity. There is no presumption that police have done anything wrong, rather, that because there is potential for police actions to impact on the circumstances of the person’s death, it is appropriate that the coronial investigation be undertaken by officers from another Local Area Command to ensure the impartiality of the investigation. In this case the potential for impact, and hence criticism, arose in terms of adequacy of response time, contacting the Ambulance Service, conducting a search of the property and rendering assistance to a wounded person. No doubt Inspector Powell reached the conclusion that in all these areas police acted appropriately. That is my conclusion as well. However, it is important to go through the process of independent investigation and inquest prior to reaching that conclusion. 

It is relevant to note that if the coroner decides that a matter falls within Section 13A, then it is mandatory to hold an inquest. Hence, it is important obtain the coroner’s view of the matter before deciding not to treat a death as a critical incident. This is why the State Coroner’s Office provides a 24-hour service to police whereby either the State Coroner or one of the Deputy State Coroners can be contacted by the Duty Operations Inspector at any time.

I note that, in this instance, Mr Neal’s death was recognised within a day as falling within s.13A and, from that time, was investigated by a Critical Incident Team. While certain steps appropriate to a critical incident had not been taken initially, I am satisfied that this did not impact on the integrity of the investigation. I also note that a new edition of the Guidelines for critical incidents has been promulgated since this case which, hopefully, will further assist officers in the field.

Conclusion

I am satisfied to the requisite standard set out in Briginshaw v Briginshaw that Mr Neal shot himself with the intention of ending his life. 

Finding

David Vincent Neal died in Canberra Hospital, A.C.T. from a gunshot wound to the head that he had self-inflicted with a .22 calibre rifle earlier that day at the rural property at which he resided outside Cowra, N.S.W. with the intention of ending his life.

503 of 2006
Inquest into the death of James Frederick Jackson at John Morony detention Centre on 2 May 2006. Finding handed down by Deputy State Coroner Milovanovich on 13 March 2007.

Facts:

James Frederick Jackson was taken into custody on the 26th April 2005 in relation to a charge of Malicious Wounding and Revocation of Parole.  The deceased had previously served a period of imprisonment.  The deceased remained in custody as a remand prisoner being first placed at Parklea from 29/4/2005 to 9/5/2005 when he was transferred to Long Bay.  The prisoner remained at Long Bay until the 29th January 2006, where he was treated for medical and psychological issues.  

On the 24th January 2006 the deceased was transferred to Hampden Pod at the Metropolitan Remand Centre and remained there until he was sentenced and assessed.  On each admission and transfer the deceased was assessed in regard to his risk assessment and apart from being diagnosed with depression was considered as not being at risk of self-harm.  On the 9th March 2006, the deceased was sentenced to a term of imprisonment of 3 years and 9 months with a non-parole period of 2 years. 

The sentence was backdated to the date that he went into custody and he was eligible for release on parole on the 25th April 2007.

Following sentencing and a further assessment the deceased was transferred to John Morony 1, Correctional Centre at Windsor.  On admission at John Morony the deceased was again assessed and was considered not to be at risk of self-harm and was considered suitable for normal cell placement. 

The deceased was found deceased in his cell at the morning muster on the 3rd May 2006 with a ligature fashioned from a bed sheet and secured to the shower railing.   As at the date of his death the deceased had been in custody for a period of a little over 12 months with no recorded history of self-harm, suicidal ideation or any other identifiable issues that may have been considered as placing the deceased at risk.  

The deceased was prescribed anti depressant medication, which he took on a regular basis, the last dispensation being shortly before lock down at 3.00pm on the 2nd May 2006.

The evidence at Inquest determined that the deceased had been in a relationship with a woman prior to his return to custody and that during the period that he was in custody she gave birth to female child.  

On the 2nd May 2006 the deceased had a telephone conversation with the mother of his child in which she indicated that she intended to end the relationship, however, was happy for the deceased to remain in contact with her and to continue seeing his daughter.   

Some evidence presented at the Inquest would suggest that the deceased was despondent following this telephone conversation, however, he did not confide with other prisoners or Correctional Staff.

Following lock down at 3.00pm on the 2nd May 2006, the deceased wrote a number of letters to his former defacto, his daughter and other family members in which he indicated that he intended to take his own life.   Those letters were found in his cell the following morning when he was discovered deceased.

The Police investigation determined that there were no suspicious circumstances. The deceased had been locked into his “one out” cell at 3.00pm on the 2nd May 2006 and was found hanging at the morning muster at 6.00am.   The deceased had not activated the “knock up” button and no person had entered his cell from lock down until discovered.   

It was apparent to the Coroner that the deceased had been appropriately assessed at all times while in Correctional Services custody and it would appear that the decision to take his own life was due to the break up of his relationship with his defacto.  No formal recommendations were considered necessary.

Finding:

That (the deceased) died on or about the 2nd May, 2006, in Cell 76, Berkshire House, John Morony Correctional Centre, Windsor in the State of New South Wales from hanging, self inflicted with the intention of taking his own life.

1081 of 2006
Inquest into the death of Marcus James Burke on the 23 July 2006. Finding handed down by Deputy State Coroner Pinch on the 31 March 2007.

Facts:

Marcus Burke was an inmate at the Long Bay Gaol, he was received into custody on the 9th March 1999 and his earliest release date was 6th March 2010. This was his first incarceration.

Mr Burke had a previous history of schizophrenia and back problems and he reported on admission that he had used both heroin and amphetamines. He was referred to the Risk Assessment  & Intervention Team (RAIT) and the Psychiatrist for ongoing management of his mental health concerns, he was also placed on the methadone programme. There was no report of an existing heart condition, however his sister died in 2002 from what Mr Burke referred to as a bad heart.

During his incarceration he was treated a number of times for various medical conditions including the consumption of illicit drugs of which he was able to obtain improperly whilst in custody.

On the 23rd July 2006 at 8.35am, Mr Burke presented to the clinic complaining of shortness of breath, he was noted to be pale, short of breath, sweaty and had an elevated heart rate; he denied chest pain but did report a history of asthma. He was given oxygen and nebulised Ventolin via a mask, his agitation increased over the next few minutes and his pulse rate remained high.

At 8.40am ambulance were called for transfer to an outside hospital and it was noticed that he had become cyanosed, he was placed on his right hand side on the floor, his breathing had stopped and his pulse was not palpable.

CPR was immediately commenced until the arrival of ambulance who continued with CPR until he was pronounced deceased at 9.10am.

Post mortem findings established that his cause of death was  ‘Pulmonary Thrombo-Embolism’. 

Finding:

That Marcus James Burke died on 23 July 2006 at Long Bay in the state of New South Wales from Pulmonary Thrombo Embolism.

1304 of 2006
Inquest into the death of Taito Abidin on 28 August 2006. Finding handed down by NSW State Coroner Jerram on 19 October 2007.

Facts:

Taito Abidin aged 37 died on the 28 August 2006 at his home in Waterloo. At the time he was on home detention for a series of driving offences and therefore his was technically a death in custody.

A mandatory inquest was held on the 19 October 2007 and heard evidence from the Officer in charge of the investigation.

Mr Abidin was morbidly obese with a history of health problems including high blood pressure, kidney problems, sleep apnoea and colon cancer.

There was nothing suspicious about his death, no issues of care and treatment and the cause of death was given after an autopsy as:

1. Acute Cardiac Failure

2. Hypertensive and Atherosclerotic Cardiovascular disease.

Finding:

That Taito Abidin died on the 28th august 2006 at 104/200 Pitt Street, Waterloo of acute cardiac failure due to hypertensive and atherosclerotic disease- natural causes.

1433 of 2006
Inquest into the death of Ronald Joseph Thomas on 18 September 2006 at Long Bay Hospital 1, Malabar by Deputy State Coroner Pinch on 30 March 2007.

Facts: 

Ronald Thomas was an inmate of Long Bay Gaol serving a full time custodial sentence for a series sexual related offences committed in the 1980’s. Mr Thomas  sentence commenced on the 15 February 2006 and was due to conclude on the 14 February 2013. Mr Thomas through his legal counsel lodged an all grounds appeal over his conviction, however this appeal was not heard until after his death and it is noted the Court of Criminal Appeal upheld the original sentence.

Prior to incarceration Mr Thomas had been diagnosed with terminal lung cancer. Mr Thomas as a result of this condition was a patient in Long Bay Hospital for the majority of the time that he was in custody and treated appropriately in a palliative manner.

On the night of 18 September 2006 staff at the Long Bay Hospital record Mr Thomas’s condition as being critical, unconscious and close to death. Mr Thomas was checked regularly and was subsequently found by Nurse Mulcahy at 12.45am to be not breathing. A resident doctor declared him deceased a short time later.

The cause of death was natural causes, ‘Metastatic Malignant Melanoma’.

Finding:

That Ronald Joseph Thomas died on 18 September 2006 at Long Bay Hospital 1, Malabar, NSW of Metastatic malignant Melanoma.

1168/06(W)
Inquest into the death David Porter at Grafton on the 3 October 2006. Finding handed down by Deputy State Coroner Milovanovich

David Porter had a lengthy criminal history, which included 5 prior periods of incarceration between 2000 and 2005.  In December 2005, Mr Porter was arrested and charged with a number of indictable offences and bail was refused.  Mr Porter was held in custody on remand at Tamworth, Cessnock and Long Bay Correctional Centres.  On the 1st June 2006 he was sentenced to 8 years imprisonment with his earliest release date on parole being 24 December 2011.  

Mr Porter made application to be transferred to the Grafton Correctional Centre so that he could be closer to his family and in particular his de-facto.  This application was approved and he was transferred to Grafton on 25 June 2006.  During his period on remand he came under notice in regard to 3 separate indicators of being at risk.  Three mandatory Risk Intervention Teams assessed him and on each occasion the assessment was withdrawn upon being satisfied that he was no longer at risk of self-harm.  The risk assessment occurred over a short period of time in February/March, 2006 at a time when Mr Porter was depressed in regard to his anticipated sentence and the state of his de-facto relationship.  

Mr Porter was appropriately referred to psychology/psychiatry, prescribed medication for his depression and epilepsy and assessed as requiring on going two out cell placement.   From this period and after his sentence on the 1 June 2006 it would appear that he was a model prisoner.  He never came under notice in regard to any risk of harm and was future orientated.  Mr Porter had enrolled in a number of education programs and was appointed to the position of sweeper in the Education section of 1 Wing at Grafton.

It was apparent from the investigation into the death that in the days immediately prior to his death and in particular on the day of his death he had a number of telephone conversations with his de-facto.  During the last telephone conversation on the afternoon of the 3 October 2006 it is evident that his de-facto informed him that the relationship was over.   This was determined by investigating police who listened to all the relevant recorded telephone conversations.

While Mr Porter had a good relationship with his cell partner he did not disclose any personal information to him and it is apparent that he kept the news of the relationship breakdown to himself.  Mr Porter was locked into his cell at 3.30pm on the 3/10/2006 and was last observed by his cell partner to be reading a bible.  His cell partner fell asleep at about 7.00pm and when he awoke shortly before 8.00pm he found him hanging at the end of the double bunk, a bed sheet had been fashioned into a ligature.  His cell partner immediately called for assistance, Correctional Staff, medical staff and Ambulance arrived within a short time and resuscitation was commenced, however he could not be revived and was pronounced deceased at about 8.10pm.

There were no suspicious circumstances surrounding the death.  The Coroner was satisfied that the Department of Corrections and Justice Health had invoked all the appropriate assessment protocols and actioned risk assessment when brought to their attention. No suicide note was left and he did not confide in any person of his relationship breakdown or that he was intending to take his own life.

No formal recommendations were made, however, the Coroner did note that in Inquest Number 407/2006 it was indicated that the Department of Corrections had commissioned a working party to examine how relevant and significant events that might impact on prisoner risk assessment might be more easily accessible to the Dept of Corrections and Justice Health.   In this case it was only the de-facto and Mr Porter who knew of the relationship breakdown and it is understood that the working party is looking at a system or mechanism whereby communication of significant events can be encouraged and facilitated, subject of course to issues of privacy.   The Coroner has requested that the deliberations of the Working Party be made available to the Office of the State Coroner in due course.

Finding:

That David Porter died on the 3rd October 2006, in Cell 21, 1 Wing, Grafton Correctional Centre, Grafton in the State of New South Wales, from hanging, self-inflicted with the intention of taking his own life.

432 of 2007
Inquest into the death of Grant Robertson on the 10 March 2007 at Prestons. Inquest suspended by Senior Deputy State Coroner Milledge on 3 December 2007.

The deceased was a 13-year-old passenger in a stolen car.  He died when the car in which he was travelling crossed to the incorrect side of the roadway and collided with a telegraph pole.  At the time of impact the car was being pursued by police.

The cause of death is ‘multiple injuries’.

Evidence was not taken at inquest as a person had been charged in connection with the death.  The inquest was suspended pursuant to Section 19.

Appendix 2:

Summary of deaths in custody/police operations reported to the NSW State Coroner for which inquests are not yet completed as at 31 December 2007

	No.
	File No.
	Date of Death
	Place of Death
	Age
	Circumstances

	1
	1433/01
	11/08/01
	Auburn
	39
	In custody

	2
	248/03
	16-26/11/01
	Unknown
	52
	In custody

	3
	845/04 (W)
	01/08/04
	Bathurst
	34
	Police Op

	4
	1495/04
	25/08/04
	Barham
	39
	Police Op

	5
	1496/04
	25/08/04
	Barham
	46
	Police Op

	6
	1574/04
	09/09/04
	Grafton Hospital
	43
	In custody

	7
	1721/04
	01/10-02/10/04
	Long Bay
	41
	In custody

	8
	583/05
	10/04/05
	Lightning Ridge
	14
	Police Op

	9
	1303/05 (W)
	24/11/05
	Campbelltown
	53
	Police Op

	10
	195/06
	06/02/06
	Darlinghurst
	32
	In custody

	11
	366/06/217/07 
	09/03/06
	Wagga Wagga
	48
	In custody

	12
	666/06
	06/05/06
	Port Macquarie
	29
	Police Op

	13
	944/06
	24/06/06
	Randwick
	44
	In custody

	14
	1136/06
	28/07/06
	Malabar
	19
	In custody

	15
	1740/06
	09/11/06
	Darlinghurst
	46
	In custody

	16
	1757/06
	11/11/06
	Gosford
	41
	Police Op

	17
	1834/06
	25/11/06
	St Leonard’s
	42
	In custody

	18
	1859/06
	30/11/06
	Tweed Heads
	39
	Police Op

	19
	1883/06
	01/12/06
	Dubbo
	23
	Police Op

	20
	1901/06 (W)
	06/12/06
	Westmead
	32
	In Custody

	21
	1929/06
	15/12/06
	Vaucluse
	44
	Police Op

	22
	510/06 (W)
	05/05/06
	Boolaroo
	52
	Police Op

	23
	587/06 (W)
	24/05/06
	Yanderra
	72
	Police Op

	24
	669/06 (W)
	09/06/06
	Bathurst
	58
	Police Op

	25
	735/06
	25/06/06
	Lithgow
	36
	In custody

	26
	759/06 (W)
	02/07/06
	Belmont
	41
	Police Op

	27
	1061/06 (W)
	04/09/06
	Lithgow
	31
	In custody

	28
	1201/06 (W)
	20/09/06
	Liverpool
	58
	In custody

	29
	1210/06 (W)
	14/10/06
	Silverwater
	59
	In custody

	30
	1160/06 (W)
	30/09/06
	Woy Woy
	89
	Police Op

	31
	 9/07 W
	30/12/06
	Fairfield
	32
	Police Op

	32
	108/07
	17/1/07
	Malabar
	52
	In custody

	33
	136/07 (w)
	26/1/07
	Lismore
	57
	In custody

	34
	140/07
	23/1/07
	Randwick
	61
	In custody

	35
	204/07
	2/2/07
	Malabar
	63
	In Custody

	36
	225/07
	12/1/07
	Cessnock
	30
	In Custody

	37
	274/07
	15/2/07
	Randwick
	46
	In custody

	38
	439/07
	12/3/07
	Malabar
	54
	In Custody

	39
	475/07
	19/3/07
	Long Bay Gaol
	52
	In Custody

	40
	479/07 (w)
	12/5/07
	Bargo
	29
	Police Op

	41
	501/07 (w)
	20/5/07
	Kirkconnell
	36
	In custody

	42
	562/07(w)
	12/6/07
	Penrith
	63
	In custody

	43
	667/07 (w)
	12/7/07
	Blacktown
	28
	Police Op

	44
	717/07
	28/4/07
	Helensburgh
	53
	Police Op

	45
	749/07 (w)
	31/07/07
	Penrith
	28
	Police Op

	46
	810/07
	14/5/07
	Muswellbrook
	32
	In Custody

	47
	845/07
	21/8/07
	Albury
	19
	Police Op

	48
	1020/07
	14/6/07
	Old Bar
	34
	Police Op

	49
	1034/07
	17/6/07
	Malabar
	55
	In Custody

	50
	1490/07
	12/8/07
	Halfway Creek
	42
	Police Op

	51
	1782/07
	27/9/07
	Malabar
	31
	In Custody

	52
	2172/07 (w)
	28/11/07
	Silverwater
	26
	In Custody

	53
	2195/07
	3/12/07
	Randwick
	50
	Police Op

	54
	2331/07
	25/12/07
	Randwick
	32
	In Custody

	55
	2357/07
	28/12/07
	Junee
	35
	In Custody

	56
	432/07 (w)
	10/3/07
	Prestons
	13
	Police Op

	57
	138/07
	23/01/07
	Northbridge
	37
	Police Op

	58
	1231/07 (w)
	25/12/07
	Westmead
	44
	Police Op


* W denotes Westmead Matter

� Recommendation 41, Aboriginal Deaths in Custody:  Responses by Government to the Royal Commission 1992 pp 135-9





�Kevin Waller AM., Coronial Law and Practice in New South Wales, Third Edition, Butterworth’s, page 28





� Kevin Waller AM., Waller Report (1993) into Suicide and other Self-harm in Correctional Centres, page 2.
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